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Introduction

Focus on District Court

his is the third issue of Family Law Matters, which
I is produced as part of the Family Law Reporting
Pilot Project started by the Courts Service in
October 2006. The project involves generating reports,
judgments, trends and statistics in family law for use by
the judiciary, legal practitioners and the general public.
Family Law Matters attempts to present this information
in an accessible and reader-friendly format.

This time around there is more material largely thanks
to a panel of additional reporters who recently joined the
project. They were drawn from the ranks of newly-
qualified lawyers already entitled to attend family law
proceedings under the Civil Liability and Courts Act,
2004.

They are also covered by the Regulations which the
Minister for Justice, Mr McDowell, made following the
enactment of the 2004 Act. These listed those entitled to
attend family law proceedings under the Act, in addition
to barristers and solicitors, and included people engaged
by the Courts Service to prepare reports on family law. As
part of the family law reporting project they are all bound
by the Draft Protocol on Family Law Reporting, designed
to protect the anonymity of the parties to family law
proceedings.

Their contribution has made it possible to publish a
substantial volume of reports from District Courts and
they also contributed to certain other reports. Most
applications about continuing matters in family law
disputes — domestic violence, guardianship, custody of
and access to children, maintenance — are heard in the
District Court which processed almost 21,000 such
applications last year.

As this issue was in preparation the High Court was
examining the right of an unmarried father to custody of
his children in the context of a child abduction case. He
had not previously obtained guardianship, but had
brought such an application following the removal of his
children from the jurisdiction. The case has been fully
reported elsewhere, but in this issue we publish a few
typical examples of such applications as they occur daily
in the District Court.

We also revisit case progression. In our first issue
Limerick County Registrar Pat Meghen described a pilot
project in his area where he held case conference
meetings with solicitors and/or their clients to isolate
issues in dispute before the case went for trial. The
various parties tried to agree as many issues as possible

and make progress on others such as the production of
documents. I attended some of these meetings and then
observed cases being finalised in court. The process is
described in this issue. This necessitated a slight departure
from my usual practice of not naming courts outside of
Dublin and Cork, but this was unavoidable in the
circumstances and the draft protocol was fully observed.

This issue, like the previous two, also contains
judgements, one from the Circuit and one from the High
Court, and a statistical analysis of orders from the South-
Western Circuit. I have also continued here the practice of
publishing contributions from people who have an input
into the family law system, though they may not be
directly involved in the courts. In issue two Pensions
Ombudsman Paul Kenny outlined the problems that can
arise with pension adjustment orders and how to deal with
them. In this issue we are very happy to publish an article
by Karen Erwin, president of the Mediators Institute of
Ireland, in which she considers why mediation is not used
more and how that could be addressed.

Dr Carol Coulter




family law matters

In 2006, of 5,027
applications for
custody and
access, 3,453 were
granted, 1,417
withdrawn or
struck out and
only 157, about

3 per cent, were

refused

Reports / District Court

Shouldering an
enormous caseload

Most of Ireland’s family disputes are resolved in the District Courts —
in 2006 alone up to 20,900 family law applications were processed.
The reports that follow go some way to providing an overview of
day-to-day business in this highly active arena, writes Carol Coulter

he District Courts deal with an

Tenormous volume of family law
applications

concerning unmarried couples and their

children. These

applications from unmarried fathers, custody

each year, many

include guardianship
and access, usually though not always from
fathers,
usually from mothers for child maintenance.

and maintenance applications,

Married couples also sometimes go to the
District Court, either where a divorce or
judicial separation is pending and they want
interim orders for children and maintenance
issues, or where they have been granted a
divorce or judicial separation in the Circuit
Court and issues of custody, access and
maintenance are referred to the District
Court.

In 2006, of 5,027 applications for custody
and access in the District Court, 3,453 were
granted with 1,417 withdrawn or struck out.
Only 157, about 3 per cent, were refused.

Of the 1,742 applications for guardianship
from unmarried fathers, 1,268 were granted
and 432 were withdrawn or struck out. Forty-
two, or 2.5 per cent, were refused.

There 4,207 applications for
maintenance, 2,652 of them relating to
While 2,909 were
granted, 1,204 were withdrawn or struck out
and 94 were refused. In all, there were 10,976
applications relating mainly to children in the

WwEere

unmarried couples.

District Court last year.

The other main area of family-law-related
applications in the District Court is domestic
violence where the District Court can make
several orders to protect a spouse, a non-
marital cohabitee or the parent of an adult

child from violence, the threat of violence or
harassment.

The orders are: a barring order which
prevents the person against whom the order is
made from entering the family home or
threatening the spouse/partner or other family
member; an interim barring order which can
be taken out in the absence of the person
pending a hearing of the full application — this
must be within a short time; a safety order
prohibiting a person using or threatening
violence in the home, but leaving him/her in
the home; and a protection order pending the
hearing of an application for a safety or a
barring order.

In 2006, 9,924 applications were made
under the Domestic Violence Act, 605 of
these were for interim barring orders 544 of
which were granted, 35 were withdrawn or
struck out and 26 were refused. There were
3,132 applications for barring orders, of
which 1,357 (less than half) were granted, and
more than half (1,682) were withdrawn or
struck out. Ninety-three, about 3 per cent,
were refused.

Applications for safety orders showed a
similar pattern with 3,050 applications made,
1,221 being granted and 1,726 being struck
out. 103 were refused.

A much higher proportion of protection
orders were granted, however, with 3,137
applications made, of which 2,845 were
granted. Only 193 were withdrawn or struck
out and 99 were refused.

Thus in all there were 20,900 family law
applications in the District Court in 2006,
according to the Courts Service annual report,
which were split fairly evenly between
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domestic child-related
applications. There is no way of knowing from
existing statistics how many of these related to

violence  and

the same family dispute or were repeat or
alternative applications — but some were.
Nonetheless they show the enormous volume
of family law processed by the State’s various
District Courts.

This volume means that 70 or more cases can
be listed on any one day. In a commuter town
one judge showed a family law reporter his
lists for a period, showing that 70 applications
in one day were by no means exceptional. This
judge said he called through the list and
anything that was likely to take less than five
minutes was given a new number and
proceeded with immediately, before the
matters requiring a longer hearing. The matters
taking longer were then dealt with in the
afternoon.

But this situation was not satisfactory, he
said, as cases listed for a full hearing could
amount to over 30. Often they had to be
adjourned, or were not given adequate time.
He told the reporter that this was not a
satisfactory service where the organisation of
people’s lives and the welfare of children were
at stake. Judges were being put in a position
where they could not give cases a long period
for hearing, leaving people feeling that hugely
important matters in their lives were not being
respected and appreciated by the court system.

The figures above compare with 5,835
family law applications (divorce, judicial
separation and nullity) in the Circuit Court and
just 90 in the High Court in 2006. Often such
cases are more complex, sometimes involving
division of assets, but this should not obscure
the fact most family disputes in Ireland are
dealt with in the District Court.

Many litigants seeking the court’s assistance
in a family law dispute, or who appear before
it as respondents, are unrepresented. They rely
on District Court staff to help them fill
application forms for relief and for information
about seeking further assistance from the
Garda Siochéana or the Legal Aid Board.

There are 23 District Court districts, each of
which (apart from the Dublin Metropolitan
District) can contain anything up to 13 District
Courts sittings from time to time. Emergency

Reports / District Court

Figure 1

157

Total: 5,027

B Granted
M  Withdrawn or struck out
[l Refused

Children: Custody and Access

family law applications can be brought to any
of them, while the major cities have about a
day a week devoted to family law. In the
Dublin Metropolitan District there are three to
four family courts sitting permanently in
Dolphin House in the city centre.

It would clearly be impossible for the
Family Law Reporting Project to have
reporters present at all family law hearings.
Earlier this year, however, a panel of family
law reporters was assembled by the Reporting
Project from the ranks of recently qualified
lawyers. They have been deployed in District
Courts over the past number of months.

Between them they covered 22 District
Courts, where almost 400 cases were listed.
Almost a third of these cases resulted in
agreement between the parties without a court
hearing and about the same number were
adjourned or struck out. Of the 156 that were
heard, 61
maintenance, 42 concerned guardianship,
custody, access or a mixture of these, 36
concerned domestic violence, 12 were HSE

were matters concerning

applications concerning children in care, and
five fell under another heading. A few of the
cases involved multiple applications.

What follows is a selection of the reports of
contested cases from the reporting panel.

Many litigants
seeking the court’s
assistance in a
family law dispute
are unrepresented
and rely on
District Court

staff for help
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Regulating children’s custody
and access

Guardianship applications, often accompanied by applications for
custody or disputes about access, form a significant part of the work
of the District Courts

The boy’s mother
was involved with
a man listed on
the sex offenders
register

Father and grandparents
granted joint custody

father sought custody of his child in
Aa northern District Court. The boy

had been living with his maternal
grandparents during the week and spending
weekends with his father in the North of
Ireland.

The child’s mother had recently become
involved with a man who was named on the
list of registered sex offenders and accepted
by gardai to be a paedophile. One afternoon,
the mother was expected to collect her son
from football practice but had not shown up
and her son had not seen her since. She had
left her parents’ house where she and her
son lived.

The boy’s father was applying for sole
custody. His solicitor told Judge Sean
MacBride that his client feared the mother
might arrive at her parents’ house and ask to
see her son and that the child could be
exposed to a paedophile.

He said he had “big fear” of his son
remaining with his grandparents: “My
biggest concern is his mother turning up.”

He told the judge that the grandfather was
very close to his daughter [the child’s
mother] and that the grandfather’s primary
concern was his daughter and not his
grandson. He told the court that he did not

have a problem with his son visiting his
grandparents but he was afraid that if his
former partner tried to contact them they
would accede to her demands, putting his
son in danger.

The judge asked about the living
arrangements the father envisaged for his
child should he be granted sole custody. He
answered that he finished work at 5.30 pm,
that he would drop his son to school shortly
after 8 am and that there were breakfast
clubs in the local school.

After school there was football and GAA
practice twice a week and playgroups
organised on the other days. He said he was
due to marry next year and that the three
would live as a family unit. He accepted
that his son would be starting in a school
where he knew no one and that it would be
difficult for him.

The judge then took evidence from the
grandparents. The grandmother said her
grandson had a lot of friends in school and
in the neighbourhood and he was a member
of local soccer and GAA clubs.

“My client is reasonably and fairly
concerned that your husband [the
grandfather] will facilitate access for the
child’s mother,” the father’s solicitor said.
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The grandmaother replied: “There’s no way
I'd let her,” The grandfather added: “She
does not have contact with us at the
maoment,”

The judge asked thern if their daughter
was living outside the jurisdiction, They
did not know, The judge emphasized the
importance of knowing where the mother
was residing, adding that he could not be
expected 10 make a decision without first
hearing evidence from gardai on where her
partner was residing. He stated that he
should also hear evidence from the
social worker,

Before asking the child
sOME questions in the
absence of the parties,
the judge stated that
he was very
impressed by hoth
parties, He noted
that the father was
“wery dedicated”
and that the
grandparents were
“loving, caring and
kind™ and essentially
acting as parents and
0 he would consider his
decision very carefully.

Reports £ Dstrict Conrt

The judge then asked the child some
questions, From this conversation, he said the
child had clearly indicated that he wanted 10
stay with his grandparents bur would like to
vizit his father. The judge reiterated the
importance of ascertaining the “physical
whereabouts of the mother’s partner™, He
added that the only way he could grant joine
guardianship to the grandparents was if they
agreed nod 1o have contact with their daughter
again,

The judge directed that a Section 47 report

he procured and that the matter be
adjourned for mention until
the following month, On
the consent of both
parties, he appeinted
the grandparents and
father joint
guardizanz and made
a further order that
interim joint
custedy be awarded
to grandparents and
father,
He stressed that the
grandparents should
nt have any contact
with their daughter or her
CUTTENt pariner.
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‘I am concerned

that this child is
being used as a

football’

Reports / District Court

Unmarried father's
guardianship application

adjourned

n unmarried father sought
guardianship of his young son in a
midlands District Court. He and the

child’s mother were no longer a couple and
had not been since the birth. He said the
relationship had broken down completely.

He told Judge Oliver McGuinness that
soon after his son was born, the child was
removed from the hospital without his
knowledge or consent. He later found out
that his name was not recorded on the birth
certificate, an omission that had cost him a
lot to rectify. He added that he and his family
were excluded from the christening which
was very distressing for his elderly mother.

The father said he not seen his son for over
eight months and that even then he was

allowed to spend

Figure 2

Total: 1,742
B Granted

] Refused

Children: Guardianship

42

B Withdrawn or struck out

only a short time
with him in a
crowded hotel
lobby. He said this
was of great
distress to him and
his extended
family. He went on
to say that he had
tried several times
to re-establish a
civil relationship
between himself
and his son’s
mother but that he
felt her extended
family prevented
this from
happening.

He said that as a
father he was now

concerned for his

child’s welfare because he knew little about
where the child was or who was caring for
him on a daily basis.

The solicitor representing the child’s
mother told the court how his client and her
family regularly felt threatened and harassed
by the applicant. His client had already
brought a case against the father in another
court where he had been found guilty of
assaulting her and he was now awaiting
sentencing.

Having heard both parties the judge said as
the father of this child the man should have
access to his son, but added that his
behaviour could qualify his right to access.

Judge McGuinness said: “I cannot care less
about either your or the respondent’s adult
problems, I am only interested in this child’s
welfare and I am concerned that this child is
being used as a football.”

He also felt that one or other or both
parties did not have the child’s best interests
at heart and that one or other or both parties
were not acting in a selfless manner. ““You
are both the parents of this innocent child
and now find yourselves sitting in court and
it is a shame on both of you that this child is
being deprived of love, be it maternal or
paternal love,” he said.

The judge advised the father that in future
he should engage a solicitor to fight his
battles in court. The man explained that as
the matter had gone on for so long, he could
no longer afford representation.

The judge told him the court would make
an exception and contact the Legal Aid
Board on his behalf. He then adjourned the
matter pending the outcome of the
sentencing matter and to allow the man to
secure legal representation.
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Father wants access to ensure child benefit goes to him

In a suburban District Court, the parents
of a 15-year old boy appeared with their
son seeking variations of maintenance
and access orders. Judge Brian Joseph
Sheridan indicated that only the mother
and father should be present.

Once the youth had left, the father said
that instead of paying €65 maintenance
weekly he wanted to pay the sum
monthly on the first Thursday after he
was paid.

The mother was amenable and so the
judge made an order on consent,
directing the father to pay €281.66
monthly.

When asked what increased access he
wanted, the father said his son had told
him six weeks ago that he wished to
spend more time with him.

The original access order in place
stipulated that the child would spend
every second weekend with his father
and any other access that could be agreed
between the parties. That order had been

varied to allow for joint custody of their
son.

When questioned again on access, he
replied that he would like to have access
to the child benefit payments and so
would need to have an order granting
him custody of his son for more than 16
days a month.

The mother said she had a difficulty
with this request. She had never stopped
her son from seeing his father and a
variation of the current order was not
needed. She added that his request was
motivated by money and not by their
son’s best interests. The father responded
that he wanted to ensure the money was
spent on their son.

The judge directed that he would leave
the order as it stood, adding: “It seems
very reasonable. The mother does not
object to the father seeing the child. I do
not want to put the mother in a position
where the child benefit is taken away
from her.”

Mother’s absence delays access application

In Dublin District Court, a grandmother,
representing herself, sought access to her
eight-year-old grandchild. Judge Aingeal
Ni Chonduin was concerned that the
child’s mother, who did not attend, had
not been properly served with the court
summons.

The grandmother said her son was
the child’s father and that the mother
was unstable. “She’s a heroin addict
and she doesn’t take her methadone.”
She added that the father had joint
custody but had not seen his child as
“the mother made a claim that [the
grandchild] was abused by her father
two years ago, these allegations were
totally false... She [the mother] seems

to know every loophole in the law.”

The judge said: “I’'m very sympathetic.
The difficulty is if I were to make an
order I want to make it enforceable.
There’s nothing to show she was served
with the summons, the file doesn’t
contain proof of service.”

The grandmother said: “I have
evidence, I have the faxes from the
social services, the school says she [the
grand-daughter] is dirty and smelly...
I’m just desperate; we’ve been messed
about by the court for eight years.”

The judge noted that the mother was
due in court in three weeks and
adjourned the grandmother’s application
until that date.




family law matters

‘Emphasis is on
agreement. Court
is too adversarial
to run to... over
your children's
welfare’

Reports / District Court

Mediation recommended In
access dispute

case where a father wanted to
enforce an access order covering his
three sons was adjourned so that the

wife’s solicitor could get more detailed
instructions. The man represented himself
when the case resumed in a suburban District
Court before Judge Murrough Connellan.

He told the court he had not had access
since the end of March though he had
attended a Holy Communion ceremony. The
problem, he said, was the collection point.
The matter had been before the court several
times and in January an access order had
granted overnight access from Saturday 6 pm
to Sunday 6 pm.

He said: “The respondent’s solicitor told
me to collect the boys at 4 pm instead of
6 pm, but when I went to her sister’s house it
just created conflict and in the end not all the
boys would come with me. [ haven’t seen
my youngest son, who has difficulties, since
last September.”

When the case resumed evidence was
heard from both parties. The father explained
that an interim access order was made in
2007, granting him one overnight each
weekend with the three boys. He said there
were still substantial issues between himself
and his wife and he had been in therapy for
the past few months on his own. He thought
counselling might help them to agree matters
concerning the children more amicably, so
the HSE was sending out an invitation to
attend parenting classes.

He said that, despite the order, he had not
seen his youngest son, who was six and had
Asperger’s syndrome, since last September.
His second son, who was recently diagnosed
with ADHD, epilepsy and autistic traits,
sometimes refused to go with him for
overnights.

“She keeps accusing me of breaching the
order and not turning up to collect them from
her sister’s house, but in March I got the

gardai to witness a letter saying that I was
there and wanting the kids,” he said. “She is
the one breaching the order, that’s why I
issued the summons.”

He suggested that maybe access could start
again with just one Sunday every month and
his father collecting the children.

The mother responded that the boys,
especially the youngest, “just screams and
screams. He doesn’t want to go... When he
doesn’t turn up the kids are relieved. I try to
encourage them but they don’t want to.” She
said she had been keeping a diary and she
was at her sister’s waiting for him on each
occasion and her sister could confirm that.
She got no help from the father in having the
second child, nine years old, assessed for his
needs following the diagnosis. He would not
sign the consent form.

The judge said: “Having read the report, I
can see that neither of you is a bad parent,
but together you have got into a destructive
pattern, quarrelling, and this is making it
very difficult for your children to grow up.
You have a particularly heavy onus to
behave because you have children with
special needs. You need to work together or
you will emotionally damage your children.
They pick up on any opposition to access
from the parents and react accordingly.”

He recommended that they attend
mediation and put their own egos aside for
the good of the children. “Emphasis is on
agreement. Court is too adversarial to run to
every time over your children’s welfare.”

He would not vary any orders and access
stood as it was but he expected them to agree
on how best to manage it. “I don’t know you
or your children and you are asking me to
make far-reaching decisions about them
when you are two intelligent and able
parents. Any order I make will be as likely to
break down as this one until the two of you
can learn to agree and work together.”
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Father seeks joint

guardianship

n unmarried father, representing
Ahimaelf, sought joint guardianship

of twi boys aged five and 12, He
said he had always tried to be & good father
and that the relationship with the mother had
lasted several years until “she found
someong else”,

Judge Gerard Havughton asked him about
existing access 1o the children, *Wednesday
and every second weekend overnight,” he
replied,

O his work situation, he said: “1"'m on
dizability, 1 suffer from schizophrenia.” He
was taking medication and was well
controlled for the past two years. Mo
medical evidence wag introduced.

Asked why be wanted to be appointed
guardian, he replied: “If anvthing ever
happened 1o her [the mother] I'd like to
have me kids and have a say in their lives, |
could sign forms if anything happened, if
they had 1o go to hospital or anything,”

Asked by the mother’s solicitor if he knew
the children were having problems, he said
he was aware the eldest was “becanse we
split wp™ and added that a psvchiatrist who
gaid the child was fine had assessed the
eldest som,

The mother's solicitor said the father
provided no maintenance for his children as
he was on long-term disability, The judge
zaid maintenance did not determing
guardianship and was “not something that
can be held against him. .. If he’s on
disability he's been medically examined”,
He added that social welfare was
“aubsistence. .. you can’t gritigise for non
payment out of subsistenca™,

The mather's solicitor asked the father if
he had burnt the voungest child with a
cigarette but he ¢laimed this was an accident
as he had a cigarette in his mouth when the
child “jumped out of my arms and the
cigarette caught him™,

The mother ohjected to him being
appeinted a guardian as he was a bad
influence on the
children’s educational and
religivus development:

“He changes his mind. .,
I don't feel he makes
proper decisions, ., He's
in and ot of the
children’s life,”

She said her son had
been caught selling things
he got from his Father and
that the principal at her
younger son’s schoal had
tald her that the father
“hrainwashes"™ the child.

Judpe Haughton said it
Was “grossly unfair” to
aceuse the father of
handling stolen property
when this had not been
put 10 hirn in his evidence
and 1o quote A schogl
principal whe was not
present i give evidence,
The mother had signed an
affidavit saying he could care for the
children,

Judge Haughton appointed the man joint
guardian saying: “All I"™ve heard from [the
mother] is suggestion and innuendo.”

The mather was upset and leaving the
court she said oo the judge: “If anything
happens 2 my children 1 hope you can live
with it,” The judge summaned the mother
back to court and she apelogised, saving she
Wis upset,

Judge Haughton replied: "You may be
upset, If you disagree with my decision vou
appeal i, What vou do not do is say ['m
responsible for your children. You're the one
whao's respongible. You're the one who
signed the affidavit,”

Reports £ Dstrict Conrt

‘[Social welfare]
is subsistence...
vou can t criticise
Jor non pavment
ot of subsistence’
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Your father?

The man who was
assaulted and a
conviction got?
Could we have
reality please?’

Repowis 7 Disevict Conirt

Father may visit daughter
In relative’s house

for guardianship and access from the

unmearried father of 2 [0-month-old girl
who had never seen her. The relationship
between the couple had lasted about three
manths and they had split up while the
respondent mother was pregnant,

The judge tald the father that thoweh it was
a very good Idea for a father to be guardian,
as an unmarried father he had no right under
the Constitution. She said the mother was
abjecting.

The mother told the judege that she was
gighteen years old and had given kirth last
vear. She told her counsel: “He came to the
house drunk and pushed in the front door. He
assaulted my father. He had two friends with
him. He assaulted me mam as well. We had
o call the Guards. He got four months in
prison for assault and cniminal damage.”

Judge Reilly asked the father aboat the
convictions and it he had any others. He
answered that the assault and criminal
damage convictions were all arising from the
one incident and that ke had two others for
migtoring offences. She asked him what he
had to say abouwt an allegation concerning
drugs. He replied he was not into drogs at all
and that the only reason the mether had said
that was to prevent access.

Jud_ﬂ;c Bridget Reilly heard an application

The judge asked whether he was working
and he replied that he was a plasterer, not
properly qualified, but that was what he had
been doing for the past four vears.

She asked the mother what access
proposals she had. She answered she wanted
it 1 take place at her brother’s house with
her father present. Judee Reilly said: “Your
father? The man who was assaulted and a
conviction got? Could we have reality
please™™

The father zaid he would not e
comfortable with her father there, but asked:
“If 1 et the access in her brother’s house
winld [ b ina room onomy own ar would
ke be in the reom with me? [f he was in
anacther room | wouldn™t have a problem.”™

The judge zaid she would make an interim
access arder, giving the father a half an
hour’s access the first Saturday, increasing to
an hour the second Saturday. The only other
person o be present was the child's
prandfather and he was not to be in the reom
urile=s invited. The visit would take place at
the child’s uncle®s howse.

She also made a maintenance order
directing that the father pay + 100 a week
directly into the mother’s bank account. She
wanted all parties back in court in July to see
how the arrangerment was working.

1
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In Brief

Father refused joint custody

The father of a young girl whose
maother had mamied and planned o
move abroad with her husband and
the child, failed to be granted joint
custody at a District Court hearing in
Leinster.

The father’s solicitar told Judre
Flan Brennan that he had been
actively involved with the child since
hizr birth. He enjoved considerable
acoess and she stayved with him most
wieckends. She had been with him for
a three-week holiday in July. He was
the child’s guardian and his name was
on her birth certificate. He was
recently told of the mother's plans to
keave.

The mother told the judge
she was leaving within weeks
but she would retumn to
Ireland every three months
and the father could have
access then. Also he would
be welpome to wisit his
daughter in her new home
whenever he wished. She
stated that she and her
husband were prepared to
assist him with his travel
and accommaodation
ATTANTEments.

The father's solicitor
responded: “He's going 1o
Iose his daughter. [The
country she is going to] is not
around the comer.”

"Bhe’s entitled to get on
with her life,” Judge Brennan
said.

“(iive us the joint custody,”
the zolicitor said. “His life
revolves around her and he
wants i be recognized as a
joint custodian.”

Judge Brennan asked if his
application hinged on the mother and
hiz child going abroad, “He doesn’
want ber to change her plans?"

“He's reconciled to the fact thar she
has a right (o travel,” the solicitor
replied. He said the father was seeking
Joind gustody “For the purpose of the
comfor of knowing be has equal
aatus. He accepis she can go.”

Judge Brennan refused the
application, “I"'m not satisfied it’s
appropriate to gramt him joint custody,
I"'m szatisfied there's no danger or
apprebension abowt the future.™

The father told the judge he was
going to appeal the decision.

Reports £ Dstrict Conrt
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A ehild was found
ot the streer alone
ail Tam

Repowis 7 Disevict Conirt

Child remains with father

father spught sole custody of his
infant son before Judge Aenecas
MleCarthy in a district court in

the south-west.

The court heard that the parties had lived
together and had a son. The mother had two
other children. The father had temporary
custody of the child and was in a new
relationship.

He had recently moved into his girlfriend’s
house with the child. Judge Mary Martin had
previously allowed the mother access to the
infant and the father was in breach of it

[n reply to his salicitor the father said that
after his son’s birth the mother had problems
in the relationship. Her other children were
laoking after the infant who had constant
colds and nappy rash.

He was worried about him and he enrclled
him in a eréche. In early 2006 gardai
contacted him as two people passing had
found one of the mother’s other children out
in the street at 1 am. On that oceasion the
infamt was with him and the other child was
with his respective father. The child had
remained with him and the paternal

grandparents until recently when he moved
i with his girlfriend.

A garda gave evidence, saying a call came
into the station that a child was found on the
street alone st lam. The child tald them she
had climbed out the window and could not
it back in.

The garda said the house was empty and
the mother came back at 4 am. The gardai
knew of previous incidents and had child
protection concerns,

A social worker from the HSE said he had
carried out a report. His dilemima was
whether an emergency care order was nseded
for all three children but he felt that there
was no need with regard 0 twao of the
children as they were with their respective
fathers who could care for them.

He said they interviewed the children who
sabd the mother often left them alone. He had
nix child protection concerns about the father
in this case but he had concerns about child
wilfare issues bocause both parties were
making allerations against the other.

The father was alleging that the wife was
stalking him and sending abusive texts and
the mother was alleging domestic violence.
The social worker admitted it was hard to
substantiate these allegations.

He had concerns that access to the mother
wias being withheld in breach of a court
arder.

The HSE had looked for a psychiatric
repart as they had concerns regarding the
mother’s mental health. The social worker
sabd that both parties needed to pet over their
hatred of one another.

The judge adjourned the application for
three weeks and directed a full psvchalogical
repart of both parties with priority. The child
was to remain with the father until then and
the father was to move back in with his
parents.

The judge did not want the father's
girlfriend 0 become a surrogate mother and
the mother was 10 have access to the child
fior four hours every day.
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In Brief

Father refused supervised access

Judge Flan Brennan refuzed to allow a
father supervized access to his five-
venr-ald son pending the resulis of
investigations inte allegations of
sexual assaualt.

The father had
brought guardianship,
access and maimenance
proceedings and an
adjournment was
sought because, the
court was 1old, ithere
were ofigoing Garda
and health board
inquiries about an
alleged zexual assauli,

The application had
previously been
adjouried and it would
be at least two months
before the health
boards report became
available,

The father and
respondent mother had
been in a relationship
which had conmtinued
for two years after the
birth of their son amd
they had remained frendly up 1o [ast
March when an allegation had been
made which the father vehemently
denied. He had had daily aceess o the
child up 12 then and he was paving
regular maimenance, The child had a
bomd with his father,

The father’s counsel submitted tha
the court should gramt supervised
access pending the adjourned hearing
and cited the High Coun ruling in the
case of 0D v O°D which held that
even in cases where there was 3
substantial rizk of abusze, the primary
matter was the child's welfare and the

court in that caze had granted
supervised access,

The father, counsa] stated, had good
interaction with his 2on and he was

also making a financial inpat. It could
take up 10 two months before the
report was completed and it would be
detrimental 1o the 2on if he had no
contact with his father,

The applicant’s mother was in court
and he lived with hiz zizter, Either of
these people would be available to
supervise the access.

The judge adjourned the application
to Movernber, “It"z distinguishable
from O°D where there was a marriage
and there is alzso an application for
guardianship which is a significant
maner,” he said.

Reports £ Dstrict Conrt




Reports / District Court

Enforcing maintenance
payments

Maintenance applications range from people seeking small
amounts of money from unemployed fathers, to couples either
separated or divorced and having maintenance issues dealt with
by the District Court

Father fails to pay
maintenance for 34 weeks

You've heard
what she's said
and what the
registrar has said
— you just have to

b

pay

nmarried lay litigants came before
l | Judge Brian Joseph Sheridan in

Dublin District Court in a
maintenance dispute. The parties had two
children. The elder boy lived with the father
and the younger with the mother who sought
maintenance arrears. She also wanted to vary
the existing maintenance order for the
younger boy.

The court registrar said the father had not
paid 34 weeks of maintenance into the
District Court Office as directed the previous
October. He should have paid €63.49 weekly
and total arrears amounted to €3,301.11. The
registrar had received €888.08 so the sum
outstanding was €2,412.25.

The judge said the file stated that the order
of payment went back to 1999 when the
father was ordered to pay £50 per child.
Payments were made in 1999, but tailed off
in later years.

He added that an attachment of earnings
order was made in 2006. This occurs where
arrears are paid and future maintenance is
deducted from the father’s salary. But the
mother said she had received no money
from then.

The judge asked her: “How much do you
think you’re owed?” “Thousands over the
years,” she replied.

He asked her if the father was working.
She did not know and said: “I have a son
who is 18 in August. I’ve had awful trouble
with him so I sent him to live with his father.
He has to be earning to be keeping his son
where he’s living.”

She added: “I’ve tried to do the right thing.
I don’t ask for anything from him. I just want
him to take care of his boys. I just want
help.”

Judge Sheridan said to the father: “You
have heard what she has said and you have
heard what the registrar has said and you just
have to pay. What are your circumstances?”

The father replied “I started a job three
weeks ago. I'm working on a building site.
I’ve brought €300 into court. I just have not
had the money. I’ve worked a day here and
there. I can pay €2,000 in the next two
weeks because I’'m due money from tax back
in 2005. I haven’t totally neglected to pay her
money. I paid her cash in 2005, about €100 a
week.”

He added that he was keeping and
maintaining his eldest son. The judge said:
“He’ll be self financing. He’ll cease to be
dependent in August.”

The mother believed she needed €150 a
week to keep her 10-year-old son off the
streets and to give him some form of
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religious education along with more
involvement in sports, The man teld the
court hie would continue to pay * 63,49 3
wesk,

Tudge Sheridan told him that because the
older child would soon be independent the
only person he would consider for the
application was the 10-year-old. He was at
“an age where he eats vou out of house
and home and needs shoes and clothes
every three months",

The judge asked abouwt the father’s
financial affairs and was told that he was
living with his girlfriend who was
working,

He paid * 900 a maonth and was eaming
« 400-+ 300 weekly. The father said his
only debt was some rent,

Chn the enforcement of the maintenancs
arrears order, the judge directed that he
Wias Imposing a prison sentence with a
stay on it urtil September,

He explained to the father: “Therefore,
["m giving vou until the first of Seplember
10 pay the aum of * 214225 and if vou
don't do that vou'll have to spend 28 days
in jaal. If wou pay up this won't go any
further.”

The judge said he was reviewing the
parties’ original agreement made in 1995,
He nosted that the youngest son was only
two years old then. He decided to vary the
maintenance, saying: “It 15 better to get a
mamntenance pavment [that 15] reabistic of
being paid.” He told the father: “1 can't go
lower than = B85."7 The mother interrupted
and said: = 100 vour honour.”

The judge replied: “You'll get children's
allowance as well. = 85 per week if paid is
enforceable and reasonable.

You are petting paid * 4530 per week and
children’s allowance for two children. 'm
poing to be cautious of the amount because
of the history. [t's disastrous. [t's better to
choose a figure that's enforceable and
realistic.”

The mother then said: “Can [ speak” He
starts off paving great and then everything
Just stops. | can't keep coming in bere”

The judge responded: “It's unfortunate
but it's the only enforcement you have. [t's
nat unenforceable. 1 he doesn’t pay over in
two months be'll be foced with the
possibility of going to jail and the same
applies if he doesn't pay the = 2,000 he
owes you”

Reports £ Dstrict Conrt
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“You brought her
to a strange
country and then
cruelly deserted
her’

Reports / District Court

Wife wins lump sum and
weekly payment

national woman described being deserted
and left with only a ticket back to her
country of origin and an order to quit the

In a spousal maintenance case, a foreign

apartment.

The parties were married in the Far East in
2004 and the applicant was from overseas and
required an interpreter. The couple had no
children together, but the woman had a child
in the Far East and said the respondent had
deserted her and gave her no maintenance.

She said they had moved to Ireland a year
after the wedding and lived in an apartment.
She worked as a trainee hairdresser earning
€250 a week, but her rent was €900 a month
and additional expenses meant she was
always spending beyond her means. She told
the court she was devastated the day he left.

“He called me and said there was €200 on
the table and a ticket to go back to the Far
East under the mat in the utility room and he

never wanted to see

Figure 3

Total: 4,207

B Granted

[l Refused

Maintenance

B withdrawn or struck out

me again. He came
back when I was in
work a week or so
later and took all his
stuff.” She said they
had both bought
tickets to the Far
East as a holiday but
he cancelled his.

She did not want
to go back to the Far
East but could not
afford to live here,
he had even tried to
make her leave the
apartment. She
believed he earned
more than his pay
slip stated because
he was a painter. “I
don’t know anything

about his loan, and

there is only my family’s house in my
home country. He gave me money once or
twice because my father was sick. I don’t
know why he says there is a house being
built for us,” she said.

The respondent husband then told the
court that he was now living with his
parents and paid them €200 a week. He
had a €22,000 loan which was being used
to buy land and build a house for them in
her country. She also sent all her wages
home while they were living together. He
said she was extremely jealous and used to
attack him in public. As a result he was
scared and did not want to tell her he was
leaving in person.

“I thought she’d be happy to go back...
family is important for her and her parents
and her son are there.” He told the court
she had changed the locks and he had had
to get the landlord to let him in to collect
his belongings.

He could not afford to pay maintenance
because money was so tight, but he wasn’t
looking for any money back from the
€22,000. He suggested that rather than
pay such a high rent, she rent a room in a
house to cut her outgoings. He said she
definitely earned money on the side by
doing her friends’ hair and from tips.

The judge told the respondent that
marriage was a serious enterprise and
came with serious responsibilities.

“In this case there is additional
responsibility because you brought her to
a strange country and then cruelly deserted
her....You are of course liable to pay
maintenance to her, I am deeply sceptical
that you pay €200 to your parents every
week and I believe you have the ability to
pay.”

He then ordered a €2,000 lump sum
payment and a weekly payment of €90 to
be paid through the District Court.
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Father's wish for midweek
access Is granted

sought 2 maintenance rise for twe

children to = 1300 from « 1000, The
fathar had recently reduced the payment to
= 750 a4 month on the basis that the mother
had cut her working week from five days to
four and was seeking an amended order to
formalise this. Both earned sumilar salanes
and had prepared statements of means. They
went through them with Judge Murrough
Connellan,

The mother said she had cut her warking

week because one son had behavioural

In 2 suburban Dastrict Court, 3 mother

problems and was currently being assessed
by a psychologist.

The father responded that their son had
not yet been dizgnosed and that in his
opinian the mother had taken a premature
step in working less. He believed she should
have waited until their child had been fully
assessed and a diagnosis made.

At this point, the mother's salicitor
interjected, saving the school had contacted
the mother and o was in light of advice
received that she had made her decision.

The judge =aid there was nothing
“outragecus” in either statement of means
and that the point of maintenance was to
keep the “parties in the manner to which
they had become accustomed”.

He said ot was unfortunate that they were
spending money on & morigage and rent and
there were twio sets of utility bills. He
directed the husband to pay = 1,000
maintenance 1o his wife each month.

Judpe Connellan then dealt with access.
Llnder current arrangements the father
collected the teo children from school on
Friday and the mother then collected them
from his house at 7.30pm on Saturday.

The mother considered access to be very
important and said her boys needed to see
their father more and that they had asked if
they could. She said current access

arrangements were inconsistent because if
their father had plans he would not see them
an a Friday, She added that her hushand
found it difficult to talk to her and had

started making plans through their eldest son.

When the judee asked the father if he had
communicated to his wife his desire to have
midwesk access, he said be had not.

After hearing further details on what days
suited the parties, the judre made an order
for midwesk access whereby the father
would collect his sons after school on
Wednesdays and return them to school on
Thursday mornings. The father would also
continue to have access on Friday and
Saturdays as previously agreed.

Reports £ Disirict Cowrt

The point af

malnienance is io
keep the parties in
Hre way they were

aceustomed
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‘Both parties
should contribute
to their children's
upkeep’

Reports / District Court

Ex-hushand secures €300
weekly maintenance

father sought maintenance for two
Aof his four children from his former
wife, who is currently living abroad.

The pair had four children. After the
separation, the two sons lived with their
father and the daughters lived with their
mother in a different county. During this
time, the father had paid the mother weekly
maintenance of €300. His annual salary was
about €90,000.

In the past year, the mother had moved to a
different country and the daughters had
moved in with their father. He was now
seeking €300 per week from the mother to
maintain the girls.

The father told the judge that his former
wife had agreed to pay the sum and that on
three previous occasions — in August,
November and April — she had told him she
would pay him but he had yet to receive any
money.

When questioned further by the judge, he

said she had told him she did not have the
money but that when she did, she would
begin to pay. The mother had sold her house
in Ireland and was using the money to set up
a café bar abroad with her partner.

The judge said it was difficult to assess the
situation when the mother had failed to
appear. The mother had been served with the
proceedings but had apparently informed one
of her daughters that she would not attend.
But he said both parties should contribute to
their children’s upkeep.

Based on what the father said, the mother
had indicated that she would pay
maintenance. The judge had a certain
reticence as the mother had said she would
pay the sum but did not have it and as such
was referring to future payments. Without
her appearance it was difficult to know but
she must have assets if she sold the house.
On this basis he ordered weekly maintenance
of €300 in favour of the father.

“You have two
months to sort it
out or you will
serve a prison
sentence of one
month?

Prison likely if arrears of
€3,000 are not tackled

father appeared before Judge Derek
AMcVeigh in a midland District

Court for non-payment of
maintenance. The court clerk explained that
the court office had summoned him to
explain the €3,000 backlog in maintenance
payments.

The father said he had been a self-
employed carpenter working on a private
house when the owner ran into financial
difficulties leaving him out of pocket by
€22,000 and owing money to builders’
merchants. That was when the maintenance

problem began. After this, he had to go back
working for someone else and was now
earning considerably less and could not
afford to pay the amount the court had
ordered.

Judge McVeigh told the father that his
presence before the court today was not to
reduce maintenance. He could only deal with
the non payment of maintenance and
backlog. The man said he just could not
afford to pay the money after paying his rent
and utility bills. He had no idea when his
financial situation would improve.
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Judge McVeigh told him: “You will have
to get your priorities right and that means
putting your children first.” The father
replied “I love my children very much. They
are the most important thing in the world to
me. [ have my children every night and most
weekends. I need to keep a roof over my
head to have a home for them.”

Judge McVeigh said he could not deal with
the man’s financial difficulties and that his
duty today was to enforce the court order
and to try to come to some arrangement to
have the money paid. The father said: “Well
I just can’t see how I can afford to pay the
money, as I said I am not earning as much
now and can’t see my situation improving
and I still owe money all over the town.”

Judge McVeigh replied: “I have no choice
then but to impose a prison sentence for your
failure to comply with the court order but I
will put a stay on it if you can give me some
idea of how long you need to get back on
your feet financially.”

“I can’t give you an idea of time, I wish I
could but I can’t see any way out of this
situation,” the father replied.

The judge said: “Well you have two

months to sort it out or else you will have to
serve the prison sentence of one month
which I am imposing and what would your
children do then if you had to go to prison?”
The father replied: “I’m telling you judge |
won’t have the money in two months. I just
can’t afford it!”

Judge McVeigh advised the man to bring
an application before the court to have the
maintenance reduced to reflect his change in
circumstance but that at present €3,000 had
accrued and that money had to be paid. He
said: “Even if you do serve the prison
sentence in two months’ time you will still
have to pay the money when you get out so
it’s in everyone’s best interest that you try to
find the money in the meantime.”

The man reiterated that he could not get
the money, saying: “Can you not see where |
am coming from judge? What do you want
me to do?”

Judge McVeigh said: “My hands are tied.
I can only deal with what is before the court
today.” The man left the court saying, “This
is ridiculous, this is a joke. Where do they
expect me to come up with that kind of
money?”

Reports / District Court

Mother-of-two seeks
payment from abroad

mother of two children told Judge
AJ ohn Brophy in an eastern District

Court that the father of her two sons
had not supported her financially for 10
years. She had recently tracked the man, a
foreign national, to a country outside the EU
where he worked in the catering business.
She believed he earned about €30,000 a
year and had the equivalent of over €50,000
in a bank account in the country in which he
now resided.

The mother, who was applying for a
maintenance order for her sons, both in
fulltime education, produced annual figures
for a wide range of expenditure including

the mortgage and braces for the children’s
teeth at €5,000 each.

“What will it cost you per month?”” The
mother said she was repaying the credit
union at the rate of €127 per month. The
judge told her the mortgage was not
allowable nor could he allow for the cost of
school field-trips. “Forget about that. It’s a
luxury,” he said, pointing out that he only
needed the costs of the outgoings for the
children either on a monthly or weekly basis.

“I’m going to give you the maximum
allowed by law, €150 a week for each
child,” he decided. He asked her how she
believed his order could be enforced.

‘I'm going to give

you the maximum

allowed by law,

€150 a week for

each child’
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She said that a central authority in this
jurisdiction would pass on the order from the
District Court to a central authority where
the father lived and the courts there would
enforce it.

He directed that the money be paid into
her bank account in Ireland. The mother

Reports / District Court

asked Judge Brophy about arrears of
maintenance “after 10 years of no
support”. “You mightn’t even get this off
him,” he said, referring to the maintenance
order he was making. “We’ll see what
happens. We’ll send it to the central
authority.”

In Brief

No maintenance being paid for five children

The mother of five young children, the eldest

of whom was 10 years old, received no
maintenance from her husband, a District
Court in a northern county was told. The
husband and wife lived in the same house
and he paid for the groceries. The wife was
seeking a maintenance order.

The wife’s lawyer alleged that the husband
had made tax returns which stated the wife
had received €18,000 a year from a
company of which she and her husband were
co-directors but said that she never got this
money. He said she was a token director of
this company, and he handed in a Revenue
return claiming the payment.

There were also a number of properties
involved, he said, and the problem was that
the husband had formed another company.
A detailed Affidavit of Means would be
required from the husband. He said there
was a joint bank account but there was no
money in it. “Money is being used as a
weapon,” he said.

The husband’s solicitor said the company
operated from their home and that the wife
had taken money out of the account. He said
she had also written cheques drawn on a
company of which she was not a director.
He said the husband denied he failed to
adequately maintain his wife and children.
She was getting over €850 per month in
child allowances and rent from a Northern
Ireland property.

He was prepared to pay weekly
maintenance of €200 per week but he
wanted to be sure it was used for the
children as in the past any money given was

spent on herself. She had previously left the
family home with the children to live in
premises which he provided when she was in
another relationship and she had then
returned to the family home saying, “I’m
staying here now”.

Judge Sean MacBride told the parties:
“You are very foolish if you don’t see reality
and sort it out. Otherwise you could
experience the provisions of the Companies
Acts. There are very serious penalties for
false accounts. Both of you could be in
serious water.” He directed that the husband
and wife provide detailed Affidavits of
Means before his hearing of the wife’s
maintenance application.

“I want no fun and games here. Any illegal
activity will result in that person getting no
benefit. There are allegations and counter
allegations as to how the companies were run
but I will only be dealing with properly
vouched accounts and people operating under
the counter will get short shrift,” he said.

He agreed with the wife’s legal
representative that it was not right that she
got no money but he said he would make no
order relating to her maintenance pending the
filing of her Affidavit of Means and a full
hearing of her application. He adjourned the
application for four weeks and he made an
interim maintenance order of €75 per child
per week — a total of €375 — with the
husband continuing to pay for the groceries.
“They would be both well advised to sit
down with their lawyers. Their kids will need
a lot of support over the next 20 years. You’d
be better off trying to sort it out.”
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Separated mother looks for
unpaid maintenance

foreign national mother of two “Okay,” replied the mother. The judge
Ach:]dn:n came o court alone, explained: “He'll be arrested. He'll be
representing herself. She had brought i and given bail and given a return
separated from her husband and was looking date to come to court.”
for arrears in maintenance ordered by the Several hours later the wife retumed to
court. Her husband did not appear. court. She was seeking an emergency

The wife told Judge Aingeal MiChondain protection order from the court. The wife
in broken English: “He doessn’t pay me. It's told the judge that since that moming, “he
only = 60 which he has to pay for his two keeps ringing me. He told me he's gong to
children. [ spend lots of money
on them.” The judge said she
would issue a bench warrant
for his arrest as he had not
come to court for breaching a
maintenance order.

The mother seemed afraid,
saying: “Yeah, but look if vou
do that be will say | will kill . o
vou. ..l am afraid,” she sand. He '{[{Tﬁ"‘ FIETIE
The judge advised the wife that me., He told me
if she was afraid she should
Issue 3 summons for 4
profection order or a safety
order. “You must decide what
vou want to do,” said the
Judge.

“But ['m afrard,” replied the
wife, continuwing: “1"'m locking

he s going 1o kill
e

for more money, cause = 60 15
amall maney.” The judge
adwised the mother to ssue a
MAINENANSE SUMMGNS, Saving
all that was before the court at
the moment was the
enforcement of payment of
mAintenance.

The judge told the woman
she could issue a bench
warrant for her hushand’s

arrest: " The alternative i= to adjourn and he kill me.” The judee granted an interim
may not come then either.”™ The mather protection order until the hearing and
hesitated. “You want me to have him advised the wife to “keep a diary of events
arrested? Yes or no,” asked the judze. or texts”
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Reports / District Court

Protecting spouses and
parents

Domestic violence generates almost half of all applications to the
District Court, with people seeking protection through barring or safety
orders, interim barring orders or protection orders. Apart from spouses,
cohabitees and the elderly parents of adult children also apply for
protection. What follows is a selection of typical applications

Unmarried mother gets
two-year safety order

n unmarried mother of two children
aged five and seven wanted a safety
order against the father in Dublin

District court. Her solicitor said the mother
had sought a similar order before but had not

Figure 4

Total: 605
B Granted

] Refused

Interim Barring Orders

M Withdrawn or struck out
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proceeded with it. Judge Aingeal Ni
Chonduin asked the father, who was a
foreign national: “Do you intend to get
representation? Do you understand that a
safety order means you can continue to live
in the [home]?” He replied: “I’m not living
there.”

The mother’s solicitor explained that the
parents were unmarried and that there were
two children. Marks had been found on the
eldest child’s neck which the mother believed
the father had inflicted and the HSE had
briefly taken the children into care.

The judge asked the father: “Will you
consent to this order? A breach of it gives
rise to criminal proceedings.” The father
replied: “What does that mean? I’'m living
with my brother.” The judge explained that
a safety order protected the mother from
violence or the threat of violence, saying:

“If you put a foot wrong you’ll be
arrested.” The father refused to consent and
the mother then gave evidence. She said her
eldest daughter told her: “Dad strangled me
with drink on him.” She told of having to
stay in a refuge for battered women and said
her children had been briefly taken into care
because of concerns about the father.

They then reconciled and the father used to
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vigit, “He was back and forward, he was in
and out of the flat,”™ O the last time he had
vigited her “he pushed me and the kids, he

gaid [ was crazy™, She continued: “I need it
[zafery order] because he's very violent and
highly strung.”

The judge asked the father it he had any
questions t put to the mother, The father
asked: “Why did you say 1 strangled [the
daughter]?... The case was struck our and
vl know [ won't do that, ., The judge said
there’s no evidence. .. | said to the judge
I didn’t do that,. . We always have arguments
over silly things, it [the flat] was dirty, it’s not
g for the kids.™”

Reports £ Dstrict Conrt

“You haven't asked any questions,” the
judge said before inviting him 1o give
evidence. The father said he called 1o the
mather’s home to fix the curtains, 1 wasn’t
drunk. I saw her friend put his arm around
her,” This was how the argument had started
andl denied he put the mother or the children
in fear, The mother’s selicitor asked the
father: “You pushed my ¢lient, INd vou
order them into the hedroom ™

The father replied: *T didn’t push her.

I didn’t use any violence,”

The judge, having heard the evidence,
granted the mother a safety order for
T YEars,

If vour put a foot
wrong vou Il be
arrested”

'‘My husband beat me up

several times’

he same day a foreign national wife
Twhn wanted to have her husband

barred from the family home made an
ex purie application. The court may hear
such an application with only one party
present but can only grant a barnng ender in
very serlous circumstance for a maximum of
eight days until the matter comes to hearing.

The wife told Judge Ni Chonddin she lived
with her husband and said: “My husband
beat me up several times and last night as
well.” The judge mspected the file. The wife
had been gramed a protection order in
September 2006 and a safety order in
January for five vears,

The wite asked for a barnng order saying:
“MWow he lives with me. In January | was on
my own. | left my husband. One month later
he lost his job. He had nowhere to go. [
agread to help him. He got a job and we
moved into an apartment.”

The judie told the wife that an interim
barring order was granted only in very
sertous cireumstances and asked: “Dhd you
et medical attention™

The wife had not and then remowed ber
searf showing the judge bnusing on her
neck. ““What happened?™ asked the judipe.

“He started drinking,” the wife replied and
began to cry, explaining that they had
married two years age and they lived in a
rented flat.

*How long is the violence going on?™
asked the judge. “One and a half vears,” she
said. The judge granted the wife an interim
barring arder for eight days stating thar the
matter would come again before the courn
and the husband could attend and defend
him=zlf ar the next hearing.
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‘Violence is not
only hitting
someone. It is also
putting them in

fear’

Reports / District Court

Man warned over
behaviour as protection

order stays

n a suburban District Court, a foreign
Inational woman sought either a safety

or a barring order from Judge Murrough
Connellan against her boyfriend, also
a foreign national, who was representing
himself. She said she was afraid of physical
abuse — and had suffered psychological
abuse — from the respondent and that a
protection order had been granted three
months previously.

The judge asked her if anything else had
happened since and she replied that it had
not and they were still living together but
this time she wanted a barring order.

The respondent interrupted, saying: “Is it
possible to stay in the house? I can’t afford
to move anywhere.” The woman argued that
she was in court because the respondent

Figure 5
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Protection Orders

“put my life in fear and my child’s as well.
When he drinks he is violent, shouting at me
and my child... called me whore and shit in
front of child and it is tearing me apart”.

She continued that when her child was
three months old the respondent came home
drunk and lined up knives on the counter and
scared her. She admitted that since the
protection order had been in place he had
been quiet. They were not married, but had
been living together for three years and he
had always been jealous and suspicious,
especially when drinking. They were renting
a house with the applicant’s brother.

The man insisted he was never violent and
was only sometimes jealous and lost his
temper. The judge said: “Violence is not only
hitting someone. It is also putting them in
fear.” He indicated his severe displeasure
that the father would use the child as
a weapon.

He asked him how often he drank.

He answered that he worked one week

on and one week off and would never drink
when he was on. He said the other week

he would only drink once or twice.

The judge decided to adjourn the matter
for two months and said that next time the
man would have to convince him why
a barring order should not be put in place.
He advised him that while he refused to
accept he was putting the applicant in fear,
there would be no future for him. The judge
explained that if he wanted to convince him
of a change he “could show me you had been
to see someone to talk about the violence
and drinking”.

He suggested the man contact the
probation service but in the meantime the
protection order would remain in place and
the applicant could call the gardai if she felt
in fear.
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Reports / District Court

Violence alleged between elderly couple

A wife in her late 70s sought a protection
order in Dublin District Court against her
husband, also in his late 70s. She gave
evidence as her husband was not agreeable
to the application.

She said she was living with her sister
and that the husband had made continuous
threats to her that he would “punch her in
the breasts” or “floor her” and would often
throw things at her including slippers and
other domestic items.

The husband denied the claims, saying
he had never assaulted her. Judge Gerard
Furlong put all the wife’s allegations to

the husband, who suffered from mental
illness, and he denied all of them.
He handed documents into court.

The judge questioned him on his living
arrangements. He said: “I am living in my
home that I bought and paid for.”

The judge asked if the house was in

joint names and the husband replied:
“Unfortunately yes. She was never
assaulted.” The judge looked over his
documents and said to the wife:

“I understand that you are in fear and you
have good reason to be.” He granted

a safety order for a period of three years.

If she feels safer with the
order, issue It, says hushand

n a midlands District Court a wife
Iapplied for a safety order against her

husband, claiming he had threatened her.
She told Judge Michael Reilly that they had
separated in May and she had moved out of
the family home. She was granted a
protection order in August “because he said
if he can’t have me no one else can...
He said he’d run over me or [cut] the brakes
on my car”. She said she felt safer since the
protection order was in place.

Her husband replied: “As if I’d go near the
brakes with my kids in the car.” He agreed,
however, to the safety order being granted.
“If she feels safer with the order, issue it.
I’ve nothing to hide,” he told the judge.

In the same court an unrepresented wife
made an emergency ex parte application for
an interim barring order against her husband.
She said to the judge: “I don’t want him
out of his own home, just to know he can’t
touch me.”

Judge Reilly told her that an interim
barring order meant he would have to leave
the house until the full hearing next week.
He told her that another option would be to
apply for a protection order pending the
hearing. “He wouldn’t be put out of the
house. If he raises a hand or his voice, call
the gardai and he’ll be arrested,” he said.

The wife told the judge that her husband
was “bullying and violent. [He] intimidates
me and locks me in a room for hours on

If he can't have
me no one else

b

can

end”.

The judge said he could not advise her on
which course to take and suggested that she
go to her local solicitor, seek legal advice
and return to court later in the afternoon.

The wife did as Judge Reilly suggested
and came back to court with a solicitor. She
explained about her husband assaulting her
the previous Saturday. She applied for, and
was granted, a protection order. The judge
then issued a summons for a safety order.
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Reports / District Court

Man breaches safety order
and is barred from home

n interpreter’s assistance was
required in a case heard by Judge
Gerard Furlong. The husband and

wife had two children, aged five and 10.

The wife obtained a safety order which the
husband broke some days later by grabbing
her and beating her. She contacted gardai
who came and warned the husband that there
was an order in place. Once the gardai had
left, he hit her again.

The wife said he was very drunk, was
shouting and that the children were terrified.
Later he was arrested and remanded in
prison. The wife added that she was terrified
he would return to the house and she sought
an interim order, which was granted.

The matter appeared again some days later
but was adjourned so that an interpreter
could be present. When the interpreter
arrived the wife said a safety order was not
sufficient. The husband said he felt guilty for

hitting his wife and had sought treatment for
his alcohol problem. The husband handed
documents to the judge.

The judge asked: “When did you last have
a drink?” The husband replied: “It might
have been a week ago, I do not know.”

The judge asked: “Why should you go back
to the family home?” The husband replied
that he loved his wife and children.

After clarifying some matters with the
husband including that the gardai had arrived
to the house, Judge Furlong asked:

“How long are you going to seek treatment?”

The husband asked for another chance,
saying he wanted to stop drinking altogether.
The wife did not accept that he would stop
drinking. The judge said he would have to
make a barring order for one year but
reminded the husband that if treatment was
successful there was nothing to stop him
making an application to remove that order.

Figure 6  Safety Orders

103

Total: 3,050

B Granted
M Withdrawn or struck out
[l Refused

‘When did you
last have a
drink?”
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Reports / District Court

Court adjourns barring application

A wife sought a barring order before
Judge Murrough Connellan. The matter
had been heard previously and was
adjourned when the husband undertook to
attend an addiction centre for treatment for
his alcohol problem and to leave the
family home until the course was
completed.

The husband’s counsel said he had
finished in the treatment centre and they
were happy with him. But the reality of
the situation was that he had nowhere to
go. The wife’s solicitor questioned this,
stating that there was a mobile home at his
parents’ house and that before entering the
centre and without telling his wife, he had
cashed in an €8,000 insurance policy that
was in both their names. She added that
the wife was very concerned about how he
would cope back in the real world.

There was a history to the case in that he
had sought treatment before in 2000 but
afterwards had started drinking again.

The husband’s counsel said the mobile

Father gets protection order

A frail elderly father made an emergency
ex parte application before Judge
Murrough Connellan seeking a protection
order against his son and sought
a summons to be issued for a safety order.
The judge read the information the man
had provided to the court and asked him
to confirm it. The information stated that
the man’s 33-year-old son was living with
him and his wife but that he was not
dependent financially as he was
receiving social welfare. It stated that
he had a problem with alcohol and
became abusive when drunk.
It described an incident where the
son was swearing and shouting at his
mother to come up the stairs despite
the fact that she could not due to

home was his brother’s and had been sold
and that the money was in an account and
had been discussed with the wife.

Judge Connellan stated that without
wanting to anticipate things, the order
stated it would expire when the
programme was completed and as the
programme was now completed, there
appeared to be no bar to him returning
to the family home. He asked the parties,
however, to go out and consider things
and come back before him later in the day.

They did this and agreed that the
husband would use the €8,000 for
accommodation and that the matter would
be put back to September in the hope that
by then he would have shown how he
coped with aftercare. Also the couple
would have made decisions on a judicial
separation.

Judge Connellan made an order for the
husband to use the €8,000 for rent and
that the barring application would proceed
on a date in September.

a problem with her hip. The son then
threw a cup of coffee and a can down the
stairs at the couple’s daughter who was
disabled. The information stated that the
father became anxious, with pains in his
chest requiring him to take three sprays of
his medication.

The abuse lasted several hours. The
doctor was called and the son was taken to
a treatment centre. When he returned after
three days he told them that he did not
want a lecture and continued as before.

The father confirmed this information
and added that his son had been like this
before and he was immediately afraid that
he or his wife would come to harm. Judge
Connellan granted a protection order and
issued a summons for a safety order.
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Dealing with other issues

In general, most District Court applications deal with maintenance,
children or domestic violence but occasionally other issues, such as
permission for children to have a passport issued or a name changed,
can arise as these cases show

Mother wants passport to
go to Saudi Arabia

Tl dispense with
his signature. ..
his consent. 1'm
orantinge this. .

withou! hesitarion’

n Irish wornan separated from her
Saudi husband wanted permission 1o

gt passports for her tag children,

She had been trving 10 get & divoroe but had
nit yet succeeded. Bhe told Judge Gerard
Furlong that she married the children’s father
in 1984 in an lslamic centre in Ireland. She
added: *I'm back here five years. He still has
two of my children over there. They're amed
21 and 16.7

Two ather children lived with her in
Ireland and had not seen their sisters in five
vears. The father did not pay
maintenance and had cut off
all usage of the personal
computer in his howse in Sandi
Arabia =0 that the mother could
n longer contact ker children
or see them via a web camera.

She told Judge Furlong that
the father had sent her tickets
tar oo to Saudi Arabia o see her
children. The elder of her children
hiere was the only one who had a
passpart but this had now expired.
She said the father had refused 1o
sign the passpon forms. “He said that if |
want 1o =ee the girls M've to come 1o Saodi
with the other children. He sent me tickets,”
she said.

Judge Furlong said: “You're happy to
aceept these tickets but they can't fravel

without passports.” The woman affirmed this.
He =aid: “¥ou have an address for him. 'l
dispense with his signature, 1711 dispense with
his consent. 1"'m granting this application
withowt hesitation.”

He continwed: “The order that we're giving
you will take the place of his signature.

You still need all the other documenis, for
example photos and the like to fill in the rest
of the forms. Where he had to sign s now
taken care of by us.”™
The mother expressed her
worries about the sitwation: "Cine
more thing, I'm @oing w Saudi
Arabia with my children, there
is & chanoe he’ll keep us there”.
“Cret adviee,” said Judge
Furlang. “This area is very
complicated. 1 would not be
confident 1o advise you.
We've a jurisdiction limited
to this country. Have a word
with the Department of
Forelgn Affairs before you
leave. They might give you
contact numbers for over there.”

He asked the mother if the children had
been born here. She replied that they were
nof.

“Well, that may be a problem.” Judge
Furlang zaid. “Talk to the Department of
Foreign Affairs.”
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Reports £ Disirict Cowrt

Couple agree to change
child’s surname

n unmarrigd couple came before
a court ina commuter town seeking
arder to give their =on his

miather’s surname. They told Judge
Murrough Connellan they had an 11-year-old
son together and an order had previowsly
been made giving the child his father’s
surname. They were now applying for a new
arder changing the surname to the mother's
as they had had problems applying for his
Passpa.

The bov had been bom in June 1996 and
while the mather was married at the time she
had lived separately and apan from her
hushand for many years. Three weeks after
the child was born the parties came to court
and the father got guardianship. The father
said that the child’s birth certificate just had
the mother’s surname an it bat that the
garlier court order had given the child his
(the father’s) surname.

Bart when they applied for a passport, they
wiere told that the application could not be
approved until they had confirmation that the
child referred to on the birth certificate and
the child referred to in the onder for
cuardianship was one and the same child

Judge Connellan asked whether
information on the father could not be given
to the Registrar of Births, Deaths and
Marriapes. He said: [ can give vou an order,
but | don't want to tie things up for the
furture.”

The father tald the court they were both
quite happy with the mother’s name,
knowing that he was the legal father. The
Judge had concerns that the matter had to be
dealt with correctly.

He asked the mother, as her husband had
left wears ago, if she had any order regarding
the end of the marriage. She said she did not
and she had not seen him for 20 years,
Judpe Connellan said he would not be happy
making an order without locking into it

further. The matter had been in court in
1996, information had been given and the
court had operated on that basis then.

The fact that there was no father an the birth
certificate was not, it seemed 1o him, enough
ti change an order of 10 years azo where
evidence was given.

The mother said; “When [ went to get the
birth certificate [ wanted [father’s surname|
o it bt that wasn™t allowed as [ was still
married. | thought [ could change it later.,
He's been [mother™s name| for years, his
schoolfriends call him that.™

Judge Connellan said he did not wish to
make an order that would cavse trouble for
thieir son so he would like to adjourn the
matter o check it. Asked when did the
couple planned to travel they said they had
no plans but had thought he showld have the
passpon for school trips. The judge
commended the parties: " You ve done
something no one does — you've thought
ahead!™

He adjourned the
matter saying he
would try to come
up with an
answer for
them. Thi
parents lefi
the courtragm
smiling and
laughing.

Judge Connellan
commented on
howy mice that was,
showing that it
could sometimes

happen.

“You ve done
something no one
does — vou ve
thouweht ahead!”
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‘A lay litigant who
said he could not
afford a solicitor
and who was just
over the income
limit for legal aid’

Reports / Circuit Court

Preparing family law
cases for hearing —
case-conferencing In

action

Carol Coulter attends several meetings held by Limerick County
Registrar Pat Meghen to improve family law proceedings and
observes how the cases fare later in court

Limerick County Registrar Pat Meghen

outlined a pilot project where he
conducted case conferences to prepare
family law cases for hearing. These meetings

In Family Law Matters Volume 1

sought to narrow the issues in dispute and, if
necessary, make orders on the time for filing
documents, interim orders and orders for
matters such as discovery. The county
registrar is also responsible for listing cases
in the Circuit Court and will give priority to
cases which have gone through this process
and where contentious issues have been
isolated.

The registrar convened case talks for six
family law cases during the Trinity law term
and Family Law Matters attended with the
agreement of the parties or their
representatives. All cases were then listed for
the end of July. Of the six, two cases were
later settled without going to court, one was
settled after a part hearing, and one was still
ongoing after orders were made in the
county registrar’s court. The court decided
two.

The first case dealt with in the registrar’s
office involved a lay litigant who said he
could not afford a solicitor and who was just

over the income limit for legal aid. His wife,
from whom he had been separated for a
number of years and who was living with a
woman, was applying for a divorce. They
had two teenage dependent children, one
living with each parent.

The man said the younger boy wanted to
live with him but his working hours
prevented this at the moment. He visited him
every second weekend. The older boy, who
lived with him, did not see his mother.

The wife’s solicitor said she wanted joint
custody of the children, maintaining the
existing living arrangements and with access
to the non-residential child for both parents.
He pointed out to the man that an older
child, who had been on a methadone
maintenance programme, had died while in
his care.

The solicitor said there was no reality to
anyone seeking maintenance. He said there
had been two barring orders against the man
but he normally tried to avoid barring orders
and would take instructions.

“What about the family home?” asked the
county registrar.

The man said he had remortgaged it and
paid the wife £15,000 of the agreed £20,000
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to take her name off i, but she had never
done so0. Her solicitor said she wanted a
lurmnp sum. “She hasn™t a hope of 2 lump
sum,” said the man. Her solicitor said she
had later paid him o restore her name o the
house and did not get the balance of the
£25.000 agreed.

Mr Meghen asked if there was a pension
and the man sald his company had gone

Repoty S Circuit Conrt

infe lguidation and be had not heard back

abowt a pension, Normallyv a pension was

digtingt from the company assels and

thiz ghould be clarified, Mr Meghen said.
He then asked about the value of the

house, The selicitor said it had been valued

in 2006 at = 200,000=+ 220,000 and

the rman agreed with that, adding that

he had a morigage of « BO.000,
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‘Even if your
husband is a mass
murderer he’s
entitled to
something’

Not a 50/50 situation

When the case opened later before Judge
James O’Donohoe, counsel for the wife said
she wanted a €50,000 lump sum — half the
equity in the house — less the £15,000 she
had received. She wanted the house sold
when the older boy, who was 16 and living
with his father, was 18.

The man responded: “She left seven years
ago because she was gay. | worked every day
of my life. She never worked. I gave her
£15,000 to take her name off the house and
she never did it. I paid the mortgage.

She never contributed.”

The wife told the court that she left the
family home because the husband was
abusive and violent. They had had five
children and two were still dependent.

The couple had gone to mediation and
concluded that the three older children would
live with their father and the two younger
ones with her. She agreed to take her name
off the house but then her husband got sick
and was hospitalised and could not work for
a year. She moved back into the family
home, gave up her job and cared for the five
children so the agreement broke down.

The judge did not think this was a 50/50
situation, rather a two-thirds/one third
division. A third of the net equity would be
about €42,000, and she had already received
the equivalent of about €20,000, leaving
€22,000. The man said he had no way of
raising this sum.

The case adjourned for discussions which
did not lead to a settlement. When the case
resumed Judge O’Donohoe awarded a lump
sum of €30,000 to the wife. He also made
orders for joint custody and access for both
parents and granted a decree of divorce.

‘Bullying and hectoring’

Another case first discussed with the county
registrar concerned a couple who had been
separated for 18 years and who wanted a
divorce. The only issue was the house, which
was in the husband’s name.

“She is intransigent,” the wife’s solicitor

Reports / Circuit Court

told the county registrar and the husband’s
solicitor. “She raised the family in the house.
He was barred and didn’t contribute.”

Asked about affidavits of means, the
husband’s solicitor said his client was 66, on
a pension and living in rented
accommodation. “Our case will be that he
left the family home because of bullying and
hectoring and got the thin end of the stick up
to now,” he said. He said his client wanted
50 per cent of the house. “He won’t get
that,” said the wife’s solicitor.

Mr Meghen said the case could take one-
and-a-half to two hours and he listed it for
the end of July.

When Judge O’Donohoe heard it, the
wife’s counsel said she was claiming more
than half the house based on his conduct and
her contribution to the family.

The husband’s counsel said he had been
barred and had stayed away from the family
home. He had bought it at the outset for
£1,300. He had built an extension and it was
worth about €230,000. He now wanted to
buy out his wife’s share. He had savings
amounting to €60,000, which he was
offering for her interest, and he wanted to
move back into the house.

The wife’s counsel said the couple had
both worked in England and she had saved
her salary which went towards buying the
house. She had been living in it since 1971.

She gave evidence that the couple had
married in 1967 and had four children, all
now adult. She said her husband was very
controlling and jealous and did not agree
with the children being educated.

“Even if your husband is a mass murderer
he’s entitled to something,” said Judge
O’Donohoe.

“I did up the house. I spent €60,000 on it,”
said the wife, adding that she had borrowed
this from the credit union. She also funded
the children’s education, three of whom had
third level qualifications.

Asked if there was any way she could buy
out her husband’s interest in the house, she
said she had savings of €44,000 and her
daughter, who was a professional woman,
could help her.
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Her husband told the court that his wife had
been violent to one of the children and drove
her from home. He was in contact with this
daughter. He said he had always intended to
move back into the house.

He agreed that his wife had had to seek
maintenance orders against him and that he
had had those reduced so that he paid £70
a week in maintenance for the children.

He accepted he had not contributed to their
third-level fees.

“I propose giving you a third of the net
equity in the house, that is €57,000. I'm
going to allow you hold on to your pension
and your €60,000. You should be able to get
somewhere to live out of that,” said Judge
O’Donohoe, granting a decree of divorce and
orders extinguishing succession rights and
nominal pension adjustment orders.

‘A totally settle-able case’

In another case the husband’s solicitor told
the county registrar that he had difficulties
getting instructions from his client. He was
a professional man who had bought another
business and now had a drink problem.

His wife wanted a judicial separation and

a protection order had been made against
him.

The wife’s solicitor said they had six
children, five of whom were dependent.
She was rearing them and wanted the
issues resolved.

The husband’s solicitor said he had
filed an affidavit of means. The county
registrar wanted the man’s business
premises valued and said he could
issue an order to allow an
inspection within three weeks
if that was acceptable. The
husband’s solicitor agreed
and agreed that the family
home be valued as well.
The valuations would be
handed into court and
no further evidence
would be necessary
on them.

The wife’s solicitor accepted that the man
was paying €1,300 a month in maintenance
for the dependent children. His wife worked.
“This is a totally settle-able case. I could see
this not taking time,” he said. Joint custody
of the children was already agreed with them
living with the mother and access agreed.

“We’ll need details of SSIAs, pension, an
up-to-date figure for redemption of the
mortgage on the business premises, accounts
for three years. It seems to me that if she
gets the house, the business premises could
be sold, he continues paying maintenance for
the children, and it could be settled,” said the
county registrar.

“In theory it is very straightforward,” said
the man’s solicitor. “It’s a question of getting
him to engage. When he is sober he is
a really nice man.”

“Absolutely,” said the wife’s solicitor.

The court was told the case had settled
when it came up subsequently for hearing in
July. The couple had agreed on a judicial
separation with joint custody of the
dependent children, who would live with
their mother. The father would have liberal
access, and would continue to pay €1,500 a
month, €300 for each child while they were
dependent. The family home would be
assigned to the wife who would give up any
interest in the business premises.
He would take over the
mortgage on it.

‘I could see this
not taking time’

Reports / Circuit Court

Pat Meghen,
Limerick County
Registrar
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‘Custody is

not an issue.

Access is.’

Dividing up the family home

In another case a couple could not agree on
division of the family home which was
worth €557,000. The parties had agreed it
should be sold. The wife’s solicitor told the
county registrar she wanted more than 50 per
cent because of the husband’s conduct. She
was seeking 52.5 per cent, along with half
his pension which was worth €50,000.

She was also unhappy with the maintenance
for the dependent child set at €150 a week
in the Circuit Court and which, she
complained, was not being paid.

At the meeting with the county registrar
the husband’s solicitor said his client wanted
a reduction in maintenance. The wife’s
solicitor said the husband was self-employed
and there was a huge cash element in the
business. If necessary the wife could give
evidence on this to the court.

Mr Meghen said accounts should be
produced for the past three years. The wife’s
solicitor said his client had only been
working for the past few months and she
could not afford a mortgage. She would be
looking for 55 per cent of the house and
would then relinquish her claim on the
pension. Mr Meghen said he could make
a property adjustment order and an order for
the sale of the house if it would help.

After consulting his client, the wife’s
solicitor said his client agreed on an order to
sell the house, with a reserve of €557,000 on
it, and she would accept 52.5 per cent of the
net proceeds of the sale. She would not look
for a share of his pension but would accept
a lump sum of €15,000 instead. There would
be an issue of stamp duty payable on any
house she would buy.

The husband’s solicitor consulted his client
and said he would agree to everything but
not the €15,000, and the case was listed for
hearing.

Mr Meghen reminded the parties that the
property sale had been agreed, the husband
would have to produce three years’ accounts
and the wife a statement of her earnings for
the last year, along with the valuation of the
pensions. Joint custody was settled.

Reports / Case conferences

The parties agreed to explore the tax
treatment of the house sale.

When the case came up for hearing both
sides told Judge O’Donohoe that the case
had come very close to settlement and they
outlined what had been agreed. The wife’s
barrister said that because of relations
between the parties and difficulties with the
maintenance, she wanted it capitalised into
a lump sum along with money to compensate
for her giving up any claim on the pension.
The dependent child was expected to go to
college and would be dependent for another
five years.

The case was adjourned for discussions,
and when it resumed it was agreed that the
wife would receive 52.5 per cent of the
house value along with €35,000 in lieu of
future maintenance and any claim on the
pension.

Bitter dispute over land

Another case discussed with the county
registrar concerned a bitter dispute about
land. The couple had parted seven years
earlier and a judicial separation was in place.
The husband now wanted a divorce. The
wife claimed that maintenance was
inadequate and also that her husband was
interfering with the sale of land granted to
her following the separation and wanted
further provision. There was also a dispute
about access to the children.

The husband’s solicitor said that in the
dispute over what was being spent on the
children he was willing to increase
maintenance. He was farmer and ran a small
business. His wife also had a business.

“Can you get a valuation on his house and
farmland?” asked Mr Meghen. “Also on hers
and hand them in. If there is a difficulty
come back to me. Also get figures for land
both sides sold, along with up-to-date
affidavits of means. Custody is not an issue.
Access is. We may need to meet again.”

The husband’s solicitor said the case would
take a day if it dealt with allegations that the
land sale was interfered with. “If the land has
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been sold that’s academic now,™ said
Mr Meghen. “Then we're down 1o half
a day,” the solicitor said.

When the case came up for hearing the
parties sought more time for discussion
which continved during most of the day.
Finally, the court was told that an agreement
had been reached which Judge O Donchoe
made a rule of court.

The agreement provided for the hushand to
pay the wife = 300 maintenance a week for
each of the two dependent children, index-
linked and assigned twao life assurance
policies taken out for the children’s
education. He also agreed to assign another
ingurance policy o the wife,

The husband alse agreed o buy a house
for each of the ¢hildren along with
furnizhings. The rents on these houses were
to g o the wife for spending on the children
until they were 18, when they would receive
thern.

He alse agreed to pay the wife a « 20,000
T sum,

Four houses, an apartment, a farm
and a shop

The final case dizcussed with the county
registrar concermed a divorge
application which followed a judicial
geparation concluded in 1990, There
was one dependent child who, it was
hoped, would go 1o college.

The wife's solicitor said she had
been given four taxi plates following
the judicial separation but with
deregulation they proved much less
valuable than expected, The
husband had considerable assetz,

The hushand 'z salicitor said
miost of hig client’s family assets
were at the discretion of his parents,

M Meghen said he could list the case for
Iuly. The Leaving Cert results came out in
August and would decide the child's future
g0 her maintenance could be left until after
that, He asked if spousal maintenance was an
issue. The hushand’s solicitor said his client

Reports £ Case confevences

maintained that proper provision had already
been rmade,

Mr Meghen pointed owt that the husband
had a house and apartment, three other
houses, 3 farm and a shop. “Can we get an
agreed valuation™ he asked.

The wifes zolicitor said the local authority
had compulsorily purchased land from the
hushand's family 1o the value of + 10
million, Hizs father has recently died,

The husband’s solicitor said the man
wias ot a beneficiary of his father’s will.

The wife's solicitor said she had asked

very legitimate questions

about the

hushand’s financial attairs, and

was tpld it was not necessary for her to get
the documents, Mr Meghen said he would
igsue muteal orders for discovery, including
the grant of probate on the father's estate.
He said he would write 1o the solicitors for
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‘An undertone
here of assets not
being disclosed’

the estate saying he was considering third
party discovery in the context of proper
provision in a divorce application.
There would also have to be averments
concerning the land compulsorily purchased.

“I feel there is an undertone here of assets
not being disclosed and no judge will make
orders without all information,” he said.

“My client will be very surprised if he is
not a beneficiary of his father’s will. He was
the apple of his father’s eye and they did a
lot of business together,” the wife’s solicitor
said.

The husband’s solicitor said his client had
serious concerns about where the money
from the taxi plates went.

An estate of €10 million

The case came before the county
registrar’s court at the end of July when the
wife’s solicitor said four affidavits of means
had been filed by the respondent, with more
assets revealed each time. A copy of the
probate report showed the husband’s father
had an estate of €10 million. There were
siblings and the husband’s mother was quite
elderly so he should expect to inherit at least
€2-€3 million.

A solicitor representing the husband’s

Reports / Case conferences

mother said she did not want to be involved
in the case as the inheritance concerned was
hers.

The county registrar said this case
concerned proper provision in the context of
a divorce application. It would be necessary
to discover what assets the father had before
he died, what assets the mother held wholly
or jointly with either her husband or the
respondent before her husband’s death, so
that when the court sat it would have all the
information relating to the assets.

He said there would be a family law call-
over in September when a motion could be
brought relating to any other matter.

At the family law call-over in September,
the parties had agreed on a valuer for the
properties and sought a ruling on who would
pay for the valuations. The case was listed
for November with a further case
progression meeting likely in the meantime
to ensure all discovery matters were dealt
with.

All other contested cases described as
ready for hearing have been put in for
meetings with the county registrar, 32 in all,
which would be dealt with in September.
Family law is listed for hearing for October
30th to November 15th and it is anticipated
that all case-conferenced cases will be heard
then, according to Mr Meghen.
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Children’s welfare the
focus in division of
family assets

Repowts 7 Circwit Cowrt

A judicial separation case in a Midland Circuit Court takes three days
spread over several weeks and ends m halt the family property going
to the wife, an additional sum for the benefit of four children and the
husband bearing costs. Carol Coulter reports

case before Judee Miriam Reynolds
concermed a family with five
Jf l.depmjem children ranging in age

from five 1o 17, three of whom had special
nesds. The couple had met in 1986 and
moved into 2 house inihe husband's name in
a scenic area owtzide the local wown, He had
bwo investment properties in the town, one
inherited, the other bought, Both were
mongaged.

During the marriage the wife had inhberited
land which was sold for abowt = 340,000,

Az part of separate court proceedings, he had
sold his share in ihe business he worked in
for « 450,000, The couple were disputing
what had happened 1o the money involved in
rencvaling the Tamily home and building up
the huskand’s business.

[n 2003, following an incident between the
oldest child, a boy, and the mother, she left
the family home with the younger children
and was now living in rented
accommadation. The oldest bov lived with
his father and did not see his mother, The
second oldest, a girl, did not see her father.
The thres vounger children saw him for
about half the week. The older children had
become embroiled in the difficulties betwesn
their parenis,

The wife gave evidence of marrying the
respondent when she was 22 and he was 34,
Ehe worked for several yvears bul gave up her

Jok to care for the children when the third
wis abowt a vear old, She said there were
digputes about money and propery and that
her husband wamed ber to sell the land she
inherited &0 ke could buy inte a business,
She claimed that when she was pregnant
and in hospital be coerced her into

gigning papers 1o sl the land,

From about 2002 there was
vielence in the house, she said,
with the oldest son bebaving in
an ageressive way towards ber and
ot being corrected by his father.

She denied she had deserted the
family home, claiming she bad oo
alternative but 1o leave given her
aoi’s wiolence,

She zaid her oulgoings were
mow almmost + 1000 a week amd
ghe needed a lump sum to provide a home
for herself and the four children living with
het.

Her husband s barrister cross-examined her
at length and be asked her where the
* 160000 she claimed she had spent in
renovaling the family home had gone,

She had inherited almost * 400,000 - whene
wils it now?

“Tt went to [the husband]. Tr went 1o look
after the children and take them on
holidays,™ she said.

She acknow kedeed she had had difficalties
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"There were
difficulties in my
marriage. There
were three people
in my marriaee at
that fime”

with the eldest son. A social worker became
involved with the family, “There were
difficulties in my marriage. There were three
people in my marriage at that time.” When it
was put 1o her that the social worker would
say she had excluded this son from the
family, that she picked up her daughter from
gehoel and left him on the zide of the road,
she answered that the davghter finished
gchocl at 3 pm while he finished at 4 pim.
She had another collection to do at § pm and
had asked him o wait,

Asked if she had perpetrated violence on
her hishand in the light of photographs
presented o the court, she said there had
been a row betwesn the son and the
daughter. Her hushand intervened and pulled
the daughter’s hair, She went to her defence.

She denied she had provoked the incident
which led 1o her leaving the house when the
som threw a torch at her hitting her face,
The barrister said: “You provoked him.

You said to his father, "What's it doing here?
Cret it our of here™.”

“No,” she replied.

Asked why she had sought a barring order
against her husband when he had never
raized @ hand to her she gaid: “He used [the
gon] to attack me. He did raise a hand
to me,”

She denied she was out most nights
drinking with her friends, She agreed she had
been invelved in a car accident where she
suffered neck and back injuries for which
she received an insurance award of = 71,000,
Asked where this money was, she said she
had spent + 28,000 on & bond and the rest
on rent and other expenditure in her present
home,

“The compensation, the inheritance,
all add wp to about « 500,000, It
was either squandered or hidden,”
the harrister said, “It went into
looking after the children and intg
the houses,” the wife replied.

The barrister said the total amount
she invested in her hushand's
houses and business was
= 120,000 bt she insisted it was
MoTE,

The social worker told the

Reparts S Cinendy Conirt

court that she had become involved in the
family because of concerns for the oldest
oy, His school work was not going well and
he told the social worker he was going to
commit suicide.

“I felt there was a lot of tension in the
house. The child was never spoken 10 when
e came in, | knew it was not a normal
howse, This child never got any love or care,
He loved sport on TV and if he sat in fromt
of the TV some other child took his ghisses
off 50 that he could not see it. He ralked to
me all the time. He =aid when 1 left he went
1o his room every evening because he could
mot watch TV, His mobile phone was hidden,
[t was his lifeline to the outside,”

She said that the wife had claimed she (the
social worker) made a report to her
supervizor of her concemns for the child a
the father’s request bt this was not true.
She did it cut of concern for the child.

She considered his threat of suicide 1o be
wery real.

The hushand gave evidence that he had
wanted the marriage 1o work and had gone
for eounselling. “The truth is 1 didn’t want
the marriage broken, 1 threw money ar
problems, She wouldn't talk to me.

She didn’t talk 1o me for 10 months, 1
eouldn’t take the silent treatment, 1 was tald
T like it or lump it 1 wanted her to go for
counselling. We went to mediation. [ was
told she would not engage.”

He said his wife had assaulted him, and he
had taken pictures of his face as he was told
he would not be believed otherwise,

Azked why one of the investment
properties had been willed to the eldest son,
b sid this had been his family home and
hiz father had asked him to leave it 1o his
eldest zon. Asked what provision he
had made for his cther children, he
said he left everything to them aparn

from this property.
Asgked if it was reasonable for his
wife to have 1o leave the family home,
he zaid (of the senj: “She referred 1o
the child as “it” all the time. [ had to
get himm our of there that evening,
When | got back the house was
empty.”
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He denied he had pressurized her info
selling the land she had inherited and said
there had been five separate sales of parts
of it over a period.

Agked about aceess to his children, he
gaid: “1"'m 52, When I'm &35 [ want them to
comme to me with their children. [ need them
and they need me, 1 have nobody in my life
except my children. The only sunshine in my
house iz on Sunday when they run in my
back door. [ want 1o preserve the memaory
bank of my children with both parents,
There are no reports from the HSE saying
1" am unfit parent, The only good thing o
of this is [ have my children and
they’re with me half the
week.”

The wife's barrister said
that aceording
to the schedules, the total
valuation of the property was
hetween = 1.9 million [the
wifes waluation) and + 1.5
million (the hushand'sy, with
= 00,0000 in liakilities. The
median amount, after
allowing for the liabilities,
waz * 1.3 million. Why
wonld he not meet his wife in the middle,
andd give her = 630,0007

“Mo,” said the husband, “Her conduct has
been deplorable. [ would have to part with
* 650,000, T would be bankrupt, There is
ne way | can borrow that kind of money,”

Agked what he thought would be
reasonable to give his wife, he said:

e 330,000, She left the house after 10
months” silence, after being arrested in
nightclubs, a car crash, What [ had to endure
froom this woman ., .7

“We have heard the recriminations. Mow is
the time to move on,” said the judge.

“1 want to have something to hand on,” the
hushand said.

Judge Reynolds said she would like to
receive written submissions and a report
from the HSE. She ordered a Section 20
reprt on the children. “It is important
to separate the emational issues from
the welfare of the children, 1 am very
concerned ahour [the oldest child]
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and his future welfare, especially his
payehological welfare,”

She adjourned the case to receive the
submissions and reportzs, and then reserved
her judgment.

In her judgment she said: “The function of
the court is 1o ensure proper provision is
made for the parties; 1 ensure the assets of
the marriage are divided so both parties are
provided for, .. “She l't'_‘,i'r'l:."l"f'{'?-l'l'l fe

“Both parties a.;qum.m ml?enmn.r:es. during the child as “it™
the course of the marriage, in particular .
Mrs.... When she came to the marriage she all the time
had no assets to speak of, Mr... had what

became the family home
which was in his cwn
name o begin with,.,

“He is a risk taker by
nature which led to some
problems but the parties
mow have acguired
substantial assets.
However [ also believe
that Mrs, .. s inheritance

contributed largely to the
growth in the family finances.

“A dispute arose as to where the finances
for the completion of the family home came
from. The applicant had received monies and
lands from ber mother’s estate, The applicant
savs the respondent dealt with all financial
affairs, The applicant denies thar she agreed
to the sale of centain assets. However the
respondent gays that she agreed,

“T am zatisfied that the respondent, using
his skills, did all financial dealings and
negotiations, .,

“The respondent lives with their eldes
som, The applicant has the rest of the
children, The eldest son is the intended
benefigiary of the investment property bt no
such provision has been made for any of the
other children or the applicant. ..

“The applicant wishes for a fresh stan
with four children but not in the family
home. The respendent wishes 1o retain
all properties and to have a lump sum
payment paid to the applicant.

The joint agsets of the familv amount
te + 1,325,000,
The applicant would receive a lump
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‘The applicant
wishes for a
fresh start’

gum payment of 50 per cent of

# |, 325,000, to buy and furnish a new
house for herself and the children.
Maintenance is currently at = 80 per
week. There is a Hibarnian bond
investment of + TE Q00,

“The applicant is to be awarded a lump
sum of = G62,500. The respondent is 1o retain
all properties, He may do with them as he
wishes 10 raise the lump sum... « 100,000 is
b be paid by the respondent to the applicant
for and on behalf of the four children, The
lump sum is burden free, ., The sum of = &0
per week for four children is too low, Tn my
opinion & proper figure would be in the
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region of = 30 per week per child totalling
= 120 per week.,

“I order a decree of judicial separation.
[ order+ 120 per week to be paid in respect
of maintenance. 1 give the applican
custady of the four dependent children in
hier care. 1 direct & lump swm payment of
= B2 500 to be paid. 1 transfer the
beneficial interest in the family home to the
respondent.

“I direct costs as against the respondent
because it will take all of the lump sum
to make a fresh start and also there are
four dependent children to be taken into
consideration.”

Father retains supervised

dCCessS

n a South-East Cirguit Court Judge CHive

IBuuimer ordered supervised access 1o
a five-year-old child for his father

following an appeal against a District Court

access order by the child’s mother.

The couple was not married.

The mother’s barrister zaid the father’s
hehaviowr was erratic and violent, At the last
supervised access visit he had threatened to
kill the mother’s father who was supervising
the wisit, The child did not want to see his
father whose behavicur upset him,

“I"'m not listening to this bullshit any
more, 1"'m here for the welfare of my child,”
gaid the father,

His barrister said there had been an
ACTIMONIGUS Separation with mumerous
allegations againat her client, A Section 20
report (by the HSE) bad been ordered, and it
did not recommend the withdrawal of access,
Mumercus court orders had been made 1o
facilitate access, The father was not making
an application for unsupervized access,
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Such access was taking place in the child’s
home on Saturdays between 11 am and

3 pm. People were available to act as
supervisors.

The mother’s barrister agreed there was
acrimony, but added: “This is in a situation
where Mr... has assaulted my client, my
client’s father, my client’s brother-in-law.
She is very worried about the child’s welfare
and what Mr... might do.”

“Access is the right of the child,” Judge
Buttimer said.

“What if the child does not want access?”
asked the mother. “My child is afraid of that
man.”

“I can’t accept this any more,” the father

said. “Supervised access came in because
my son was abducted to [another part of the
country] and I had to get him back.
This woman is controlling the access and
she’s not supposed to do so. I don’t want
people investigating my background any
further.

“I would like the HSE to check the

suitability of supervised access.”

“I would like to know why unsupervised
access was not recommended,” said the
judge.

“I protected [my son] in the past because
he was left with drug dealers who abused
him,” the father said. “She assaulted my
sister. I’'m attending a parenting course.

I want to be there for my son to help him
along in his childhood. I’ve co-operated
fully with the HSE. I’ve done everything,
including being degraded by having to sit
in her house and ask her father if I can take
my son for an ice-cream.”

“Will he have to take a knife to my heart
before you take me seriously?” the mother
asked the judge. “This is all one-sided.
She [the judge] has her mind made up
before you go in.”

After an adjournment the judge
ordered supervised access to continue
with a nominated supervisor and reminded
the father that he was not meant to take
the child out when on supervised access.

Reports / Circuit Court

‘Access is the
right of the child’

Wife wins right of residency
before divorce action

right of residency in the family
Ahome pending a divorce application

was granted to the wife in a judicial

separation case on the South-Eastern Circuit.

Judge Olive Buttimer refused to grant the
husband’s application for a 50 per cent share
in the house and adjourned this issue until
March 2008.

The couple had been married for 39 years
and separated in 2004 when the wife
discovered the husband was having an affair.
He was aged 60 and she was 62 and there
were eight children of the marriage, all
independent. The husband was self-
employed, the wife suffered from health
problems and was no longer working though

she had worked throughout the marriage.
The family home, the main issue in dispute,
was worth about €250,000 and there were
about €50,000 owed in debts.

The wife alleged that there had been
serious violence in the marriage, and her
husband had threatened to murder her.
Following the separation, she found
catalogues for headstones in the house when
her husband had been there.

She described the circumstances of the
separation, saying that when she was ill in
hospital her son told her he had come home
from work and that his father was back
drinking and there was a lady involved.
Later she found the bed had been slept in,
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‘I have no
intention of
putting Mrs...
out of her home,
none’

she found condom wrappers and two tablets
she now knew to be Viagra. “He wasn’t
using them for me anyway,” she said.

She said her husband worked in the black
economy, earning up to €5,000 a month and
did not accept his claim that he earned only
€100 a week.

The husband’s barrister said her client
denied all the claims of violence and made
claims of violence against the wife. The wife
said her daughter was prepared to come in
and give evidence about the violence, but
Judge Buttimer said: “I don’t want to draw in
the child of the marriage.”

The husband said he had stopped working
recently following surgery. He said he had
no security of tenure in his girlfriend’s
house where he was now living. He had
attempted to talk to his wife about their
marital problems but she had refused.

Then when she found out about the affair
the marriage ended. “It had been dying for
a long time.”

Asked about the Viagra and the condom
wrapper he said: “I got the Viagra from the
doctor for a friend. The condom wrappers

Reports / Circuit Court

were from a tenant. It’s completely
ridiculous. Why would I need a condom with
a woman of 5377

He said he wanted half the net value of the
house in order to buy a barge. His wife could
use the other half to find somewhere else to
live.

“Perhaps it would be best to give Mrs...
the right to reside until further down the road
and perhaps some of the children may want
to do something,” suggested the judge.

“We oppose that suggestion,” said the
husband’s barrister.

“I have no intention of putting Mrs... out
of her home, none,” said Judge Buttimer.

The wife’s barrister said that it was her
intention to seek a divorce when this became
possible after four years’ separation in
March 2008.

“I grant a decree of judicial separation and
the exclusive right of residence to Mrs....
There is to be no sale of the family home
until further orders of the court. It might be
useful to add I don’t see it as a 50/50 split.
Mr and Mrs... have vastly different living
circumstances,” the judge said.

Woman who left family
home 20 years hefore gets

€25,000

woman who left the family home
Awith another man 20 years ago was

granted €25,000 by Judge Olive
Buttimer in a South-Eastern Circuit Court
for her interest in the family home which
was still in joint names.

The couple met in 1967 and had five
children. In 1987 the wife left, obtained a
divorce in another jurisdiction and married
the other man who was 22 at the time.

She was then aged 40 and her husband was
58. The wife told the court that she had left
her husband on other occasions before the

marriage eventually broke up, but was
always told by her family to return. She had
always planned to leave when the youngest
child was 16 and believed the only way to
do so was to go away.

She said she thought she was entitled to
half the family home after rearing five
children. She agreed she had left 20 years
ago with another man and had led a totally
independent life since. Asked why she
wanted to realise an interest in the family
home now, she said: “I always said I would
not take the roof from over my kids’ heads.”
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“The situation iz vour hushand will have
lived there for 20 vears and minded the
children,” his barrister zaid. “He is now
78 years old, Do you accept that having
worked all his life he’s now not in 3 position
to raise a morgage” Do vou think it"s fair i
[rash for an interest in the family home?™

1 do, yes,” replied the wife. “He has his
family arcund him and | don’, He’s ina
relationship and has a child of 11 ar 12,

The children don't speak to me.”

The husband told the court he had raised
the children, the voungest of whaom was
1, after his wifie left. “After she laft that
morning she never came near the place
again, She never sent a birthday card 1o the
children or anything else, 1 felt devastated,
shame and disgrace after she left, | made
improvements to the house after she left,
new windows, a fireplace, internal doors,

a new firted kitchen, all that, It gose « 10,900
in all,

“1 redired in 1993, I"m 78 now and on
a pension. | accept [ do have a child in
another relationship, 1 do help out but [ don’
[y maintenance,”

Repoty S Circuit Conrt

“By working both ingide and ourside the
home your wife contributed to the house,”
her barrister said.

“1 accept that, up to & point,” the husband
replied.

“Whether working or not, your wife
raized five children and therefore
contributed to the house,” Judge Buttimer
said. “No one wants to put you out of the
house. To get the house inte your sole

‘Whether working

o naod, vour wife

: FaIis A%
name waould you not accept there is .|:.|!.l- E:'E-f_}rl o
a price to be paid? In acknowledgement children and
of raising the five children? Would yvou f-lrrE.l"E_,ﬁJrEf
like a change to discuss it with vour contributed

counsel outside?

His barrister zaid that the adult children
were outside and wanted to express their
views, but the judge said: “ don't think it
would be helpful.”

The case was adjourned but no
agreement was reached. The judge
awarded the wife + 25,000 for her interest
in the family home, to be paid within six
months, and ordered it to be transferred
into the husband’s sole name. She also
recognized the Englizsh divorce,

fo e howse”
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‘She gives
evidence. You
have the right to
cross-examine’

In Brief

Reports / Circuit Court

Agreement on son’s inheritance ‘must be in writing’

Judge Donagh McDonagh refused to rule
a consent divorce in Dublin Circuit Court
because he did not consider the terms
made proper provision for the wife.
Having heard the couple, both lay
litigants, he agreed he was prepared to
rule it if they reduced their understanding
to writing.

The issue was the manner in which the
family home, worth €500,000, was being
divided. The couple had agreed that the
wife would get €120,000 for her interest
in it and that their only child, a son,
would inherit the house eventually.

In the meantime the husband would
have it.

“We have managed to come this far and
be amicable with each other,” the wife said.
“I feel that the settlement was fair and just.”

“There is nothing to stop Mr... selling
the property in two or five years’ time and

moving to Spain, leaving [the son] high
and dry,” Judge McDonagh said. “I think
it would be better if it were reduced to
writing. Your son’s name should be on the
title deeds.”

“We did look at that but it would cost
about €22,000,” the wife said.

“If it was between the two of you
I would not consider €120,000 to be
proper provision out of a house worth
€500,000,” the judge said. “That is before
you bring your son into it. When that is
taken into account it may well be proper
provision. The agreement between you
about your son’s interest should be
reduced to writing. You should see
a solicitor about that.

“I’1l refuse the application but leave
the case stand and you can come back
to me during the day, when you’ve seen
a solicitor.”

‘The child 1s entitled to
see his mother

n unmarried mother was granted
supervised access to her young
son by the Dublin Circuit Court

when she appealed a District Court order
that had granted sole custody to her
former partner, with no reference to
access. Both parents came to the court
unrepresented.

“The way this works is as follows,”
Judge Donagh McDonagh told the father.
“She gives evidence. You have the right to
cross-examine. You will have the right to
give your evidence and she will have the
right to cross-examine you.”

“We split up about six weeks after our

son was born because he was hitting me,”
the mother said. “I went back to me
mam’s. | had post-natal depression which
was not diagnosed. The nurse thought it
would be better if the baby was with [my
partner]| while I was depressed. He went
for sole custody. I didn’t turn up in the
District Court, I was afraid of him.

“The social worker said I should have
the baby on Fridays. About two weeks ago
[my partner] asked me to take him and
I had him for three days then I gave him
back. I have not seen him since.”

“What are you looking for now?” asked
the judge.
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“I"d like joint custody,” the mother
replied. “It"s not fair on [the baby] o see
me and then not sze me.”

Azked about her living arrangements,
she zaid she was living with her aunt and
grandfather, aged 42 and 76 respectively,
They loved the child, she said.

Ciiven the opportunity o cross-examing,
the father asked: “Why was | given
custody T

“I didn’t turn up,” the mother replied,

“I"ve spoken to vour mother and father,
They re worried about where you are,
Your mother says you're broke all the
time. The social workers had a care order.
[T she has any access to the child it'll be
taken off her straight away,” he told the
Judge, “She’s not fitting, I'm in a stable
relationship, ["m going 1o et engaged.
["m well able to take care of the child.”

Criving his own evidence he said that
ihe relationship was rocky during the
pregnancy, then when the baby was horn
his former partner did not want anything
1o do with him,

“Bhe wanted to be out all the time.

[ had to collect the child numersus times
from her ma’s. She came to me at work
and left him with me sopping wet.

She was meant to be in Fas ['m living
with my parents and brothers. Me and
[the baby] have cur own room.

When I got him 1 had to take him for

his injections and check-ups.

She did nothing,™

"Dy you net think the ¢hild should see
his mother?” the judge asked.

“Ehe was seeing him, Then last
Thursday night she was bouncing cheques
all over the place. | don’t want him
exposed to that,”

“Why did our relationship break up?”
asked the mother

“¥You wouldn’t stay in,” he replied.

“Iid the guards not stop you hitting
me?" she asked.

"Mz, he replied,

“I think [the child] iz entitled 1o s2e his
maother and she is entitled 1o see him,”
Judge McDonagh said. “Is there any
mutual friend or relation that could help?™

Repoty S Circuit Conrt

“He goes 1o his [maternal] grandmother
on Fridays from 10 am to & pm and once
a month he stays overnight. [ have no
problem with hiz granny, That should be
enough, [The mother] is owt drinking
every night, Mow he’s able 1o remember
what's going on and [ don™t want him
exposed o that,”

“Asan interim measure ['m going 1o
allow access,” the judge said. =1 think vou
should both be legally represented.

Cro 1o the Legal Aid Board, In the interim
there is going 10 be supervised access,
Friday access at [the child’s]
grandmother’s is to continue,”

“&he went to court for er own access,”
the maother said.

Ity not fair on [the
baby] to see me and
then not see me’

“I"'m going to give vou Access every
Saturday from 11 am until 7 pm at wour
grandfather’s house, Nowhere elze.”

“The grandfather and aunt have no
control over that young one,” the father
said.

“Either your grandfather or your aunt are
to be there at all times,” the judge
continued.

“Im the meantime custody remaing with
Mr... along with primary care and ¢ontrol,
I strongly recommend vou bath get legal
advice and come back with full evidence
inchuding reports from social workers,”
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Father’s access order to continue unchanged

Judge Donagh McDonagh refused to vary
a District Court order that a father’s
access to his children should be exercised
in the house being occupied by the
mother, pending proceedings to decide on
how the house would be divided.

The two were not married and had two
children, aged eight and six. They had
bought a house together and partition
proceedings were now being brought
concerning the house. The children lived
in the house with the mother who, under
the court order, moved out from Sunday
to Tuesday so that the father could spend
time with them.

The mother’s barrister said her client
found the arrangement entirely
unworkable and the conditions attached to
it were not being observed. These
included the children being in bed at a set
time and dinner between 5 pm and 6 pm.
They were eating take-aways, or being
taken out. Access was meant to be with
their father alone and there were frequent
visitors to the house including a woman,
she said. The house was meant to be kept
clean and tidy but dishes were left in the
sink and the laundry was not done. Gas
and electricity bills were being run up.
She said her client would have no
problem with access in the father’s
mother’s house, where he was living.

The father’s barrister said that this order
had been made by Judge Furlong in the
District Court on consent two years ago.
When the case came back to him earlier
this year he refused to vary the order.

“[My client] looks after the children
extremely well. Ms... won’t leave the
situation alone. She is driving up to the
house and flashing the lights at 7.30 pm.
She wants him away from the house so
that she can get on with her life. We have

no problem with Ms... having her
boyfriend in. We know there’s a man
living in our house.”

She added that access in her client’s
mother’s house would not suit as it was
not close to the children’s school.

“I think both parties are cuckoos with
property issues left unresolved for two
years,” the judge said. “Nothing has
been done since February on the house.
The Defence and Counter-claim are to
be served by this day week. In the
meantime we have a situation which
seems not to be working.

“There is no alternative place for
Mr... to have access at the moment.
Ms... enjoys the house as her principal
residence. How many bedrooms are
there?”

The barrister said there were three,
one of which was kept locked. There
were bunk beds in one room which the
children shared when their father was
in the house and he slept in the third
bedroom.

“If a schedule can be written out
concerning the children getting up,
homework, dinner and bedtime, and it’s
patently obvious he must leave the
house spick and span, it’s a restriction
on Mr... to say he can’t bring anyone
in. [ don’t think it’s too much of a
restriction to say he is not to bring
anyone in without prior notice and
agreement. There is to be no smoking
in the house whatsoever, given that one
of the children has asthma, their
welfare must be paramount.

“The other party must not visit the
area around the house while they are
out of it. This is to be the regime until
the partition proceedings. These
proceedings should be expedited.”
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Settlement rates vary
on South-Western
Circuit

Carol Coulter continues her analysis of famaly law files in the Circuit

Courts for the month of October 2006, this time focusing on the
South-Western Circuit of Limerick, Kerry and Clare

he State’s third largest centre for

I family law after Dublin and Cork is

Limerick, which processed 3 per cent

of all judicial separations and diverces in

2006, Counties Limerick, Kerry and Clare

make wp the South-Western Circuit which

handles a considerable volume of family L.

I am taking the three coumnties fopether 1o
analyse case oulcomes in Octaber 2006,

Dige 1o pressure of business, Limerick
began the Michaelmas term early in 2008
with a week of family law at the end of
September. | ook this as the equivalent of
Chtober hearings in other circuits, In Otober
there was also a wesk of Tamily law in Tralkes,
bt nobe in Eoniz. Tralee and Limerick,
therefore, heard all the South-Wesztemn
Circuit’s familv law that month,

To retain consistency acrosz all the circuils
I am amalgamating the figures 2o that a total
is shown for the whole circuil, Significan
differences can be seen between ihe two
counties in several areas, however, probably
due ta the more urban pature of family law in
Limerick.

The most glaring  difference was  in
getilement rates, with significantly more
cobtested cases in Tralee than in Limerick.
Mime out of 32 cazes were fought to the end
culminating in 2 judicial decision in Trales, a
setlement figure of only about 73 per cent,

[ contrast, only two of the 47 cases heard
in Limerick were fully comested, a senlement
rate of %6 per cent. Uniting the two centres,
I of the T cases were fully comtested,
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Figure 1

EENE]

Length of marriage ending in divorce

19

13

Less than five years
6-10 years

11-15 years

16-20 years

21-25 years
25-30 years
31-35 years

a settlement rate of about 86 per cent, slightly
below the average for Dublin for the same
month, and in contrast for Cork in that period,
when all were settled.

One reason for the lower settlement rate in
Tralee was due to a higher proportion of the
cases being judicial separations. This is the
first point at which a marriage breakdown
becomes regulated by law. Often by the time
a divorce is sought a judicial separation will
have been granted or a separation agreement
will be in place, resolving most issues.

A contributory and probably linked factor to
the more contentious nature of cases in Tralee
is that a higher proportion included decisions
involving dependent children. There were 17
such cases in Tralee, out of a total of 32, that
is over half of all the cases, but only 13 in
Limerick out of a total of 47, just over a
quarter.

It is also possible that in that particular
month a number of contentious cases,
previously adjourned, were heard.

Statistics and Trends / Circuit Court

Longer marriages ending in
Limerick

This may be accounted for by the fact that in
Limerick 19 cases involved marriages more
than 25 years old while in Tralee only nine
cases involved couples married more than 25
years. The children of couples in the older
age-range are unlikely to be still dependent so
their future and welfare will not be an issue in
a judicial separation or a divorce.

There was also a difference between the two
centres over the family home and other assets.
In Limerick the family home was not an issue
in 16 cases. In four cases this was because
each party already had a house, usually
because a divorce followed a judicial
separation which laid the basis for each party
establishing an independent life. In 12 cases,
however, the family home was not an issue
because one or both of the parties lived in
rented accommodation or with relatives. In
Tralee both parties already had houses in six
cases and neither had one in seven.

In the two weeks of family law in the South-
Western Circuit a total of 79 cases were
disposed of, which compares with 50 cases in
Cork in two weeks in the same month. Eight
were judicial separations in Tralee, and two in
Limerick. There were 24 divorces in Tralee
and 43 in Limerick. Limerick also heard one
recognition of an English divorce and one
declaration of parentage, both on consent.
There were no District Court appeals,
guardianship applications or nullities.

As has been seen in Dublin and Cork, there
was a wide spread of age-group among those
seeking judicial separation and divorce. While
dates of birth are not on the files, the dates of
the marriages are, showing the length of the
marriage and providing a rough indication of
the ages of the parties.

Five of the 32 applications in Tralee and 11
of the 48 in Limerick came from couples
married less than 10 years; 11 in each centre
came from couples married between 11 and
20 years; 10 in Tralee and 12 in Limerick
were from couples married 21 to 30 years,
while six marriages in Tralee and 13 in
Limerick ended formally after more than 30
years. It was clear from the orders than in
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some cases, but not in most, this happened
after many years of separation. In a significant
number of divorce cases a judicial separation
or a separation agreement was already in
place and the divorce merely finalised the end
of the marriage.

Children emerge as focal point

Children emerged as a contentious issue with
five of the nine cases that went to a full
hearing in Tralee involving children. There
were 17 child-related cases in Tralee in all and
15 in Limerick.

There was some difference in outcome
between the cases in Tralee and those in
Limerick which may have resulted from
differences in the social base from which the
parties were drawn. Joint custody, with either
no primary residence specified or primary
residence with the mother, was by far the most
likely outcome in Tralee (10 out of the 17
cases). Sole custody to the mother was the
outcome in five out of the 17 cases in Tralee,
with the children living with the father in one
case, and some children with each parent in
another. In Limerick in six out of the 15 cases
the mother was granted sole custody, with
joint custody granted in nine cases, six of
them specifying that the primary residence
was with the mother.

In two of the sole custody cases it was
specified that the father was not to have
custody in any circumstances, including the
death of the mother, and in one of these he
was to have no access to the child, a teenager.

Access was generally “as agreed”, though
this did not necessarily mean it had been
agreed in advance. In some cases involving
access the father did not appear in court and
while access was to be agreed, disputes about
it were to go to the District Court. Access was
shared jointly in two of the Tralee and one of
the Limerick cases.

Maintenance of the children arose less than
may have been expected with no maintenance
orders made in ten of the Tralee cases or four
of the Limerick cases. Where maintenance
was agreed or ordered, the amounts ranged
from €30-€50 per week per child (nine

Statistics and Trends / Circuit Court

cases) to €50-€100 (four cases). It was
referred to the District Court in three cases
and in two a lump sum was paid in lieu.
Maintenance of spouses was relatively rare
(only agreed or granted in five of the 79
cases).

Family home: dividing the assets

In most divorces and judicial separations the
main asset is the family home. Various
solutions emerge in its disposition, probably
(though this is not clear from the paper files)
linked to whether or not there are dependent
children. These solutions can include one
party buying out the other’s interest, the
family home being transferred to one or other
party without payment, but usually with this
party taking over the payment of the
mortgage, or the sale of the family home and
the distribution of the proceeds. In some

Figure 2 Family Home

Total where FH referred to: 67

B No order made
B Transferred FH and mortgage to wife
B Each owned a house
Transferred to wife on payment of sum
Sold and divided

Transferred to husband on payment of sum

[] House remained in joint names
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divorce cases the family home has already
been disposed of in judicial separation
proceedings and the parties now each have
their own homes.

There is also a group of people who do not
own a family home, where the couple has
normally lived together in local authority or
private rented accommodation. Occasionally
a couple may have lived with relatives,
usually in-laws. Sometimes another family
member may have contributed to the
acquisition of the family home and their
interest is recognised when it comes to be
disposed of.

In a few cases substantial assets have to be
distributed of which the family home is only
one. In such cases it is common for one party
to get the family home without compensating
the other party for his or her interest while the
other party gets other family assets, for

Figure 3 Children: Access

Total: 32

B Agreed

M According to schedule

B Shared equally
Referred to District Court
No access allowed
Not mentioned

Statistics and Trends / Circuit Court

example land, a public house, rental
properties or other investments.

In seven of the Tralee cases and six of the
Limerick cases the family home was
transferred to the wife without her paying for
her husband’s interest, but usually with her
taking on the mortgage. In four of the Tralee
cases and five of the Limerick ones the house
was transferred to the wife by her buying out
her husband’s interest; in one Tralee case and
four Limerick cases the opposite occurred.

The house was sold and the proceeds
divided (usually, but not always, 50/50) in
two of the Tralee and five of the Limerick
cases. In six Tralee cases each party had his or
her own house, while this was the case in only
four of the Limerick cases. In contrast, there
was no family home at issue in 12 of the
Limerick cases because neither party owned a
house, while this was the case in only seven of
the Tralee cases. The house was left in joint
names in one case in Tralee and three in
Limerick, with one party having the right to
reside in it for a specified period of time and
the parties’ respective shares allocated.

Other financial assets were divided in three
Tralee and six Limerick cases. Pensions did
not emerge as a major issue in either centre,
with no significant allocation of a pension in
Tralee and only one in Limerick. Nominal
pension adjustment orders were made in a
handful of cases.

Contested cases

It was not entirely clear from the files why
some cases went to a full hearing and a
judicial decision. Of the 11 where that
happened, four were judicial separation and
seven divorce applications.The family home
and children appeared to be the most
contentious issues. In one case where the only
orders made concerned the family home the
husband was allocated €60,000 of its value
by the Circuit Court. He appealed to the High
Court where he was given €65,000.

In another contested case the court ordered
the transfer of the family home to the wife’s
sole name without any payment. It also made
an order extinguishing the husband’s
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guceession rights, but not the wife's. An order
that the children live with the mother was not
contested,

A further case also saw the court extinguish
the succession rights of the husband, but not
the wife, Mo other orders were made, The
background 1o these cages was nof given, but
there may have been a  history  of
abandonment with no maintenance paid for a
number of yvears, and the maintenance of the
wife's succession rights may have been an
attempt 1 compensate for this.

The only order (other than the usual orders
granting & decree and  extinguishing
succassion rights) in another case was for the
gale of the familv home, with the husband’s
interest set at 15 per cent, In a further case
there was a readjustment of the interest in the
family home, where an earlier judicial
separation had granted 60 per cent to the wife
and 40 per cent 1 the husband. When it came
to a divorce the hushand sought 1o buy out his
wifes interest, the value of which was now
set at + 93,000,

Existing arrangements concerning the two
children, where one lived with each parent,
continged,

In a divorce case where the family home
was owned by a local authority, the court

Stardiviies amd Tvends S CTrewit Coned

Figure 4  Children: Custody

Total; 32

W Joint, primary residence mother

B Custody mother only

B Joiny, prirmary residence Tather
Jodinl, i PrOmMAary Fosicesice
Some children with each parent
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Figure 5

declared that the husband, who had been the
subject of barring and protection orders over a
20-vear period, had no interest in ot Mo other

Pensions and other assets

Total number of cases: T9

W Mo orders an pensions of olher assets
W Mominal Pension Adjusting orders

B Other assets disposed of
Mot relevant to case

Sratistics and Trends £ Cinendt Conrt

orders were made. In a judicial separation
case involving an Insh woman and a non-Irish
national man, where the marnage had been
short and there were no children, succession
rights were extinguished and the court made
an order that ne mutual eligibiliy existed
uncer the Family Home Protection Act.

Three further contested cases concerned
children. In one the eight-vear-old child had
been visited by its father only once since the
marrage broke up six vears earlier. The court
granted sole custody to the mother, with
acoess to be agreed. There was no family
home and ne financial orders.

In another case an order for joint custody
wias made during a diverce application,
setting aside a 2001 Dastrict Court order
granting sole custody o the mother, Dunng
another divorce application, where the mother
clanmed the husband had deserted the family
15 vears earlier and had ne relationship with
the children, sole custody was granted to ber.

The picture that emerpes from the total
number of cases decided 0 the South-Western
Circutt, however, 15 that the great majority of
judicial separations and divorees are finalised
here, a5 1n Cork and Dublin, by an agreement
between the parties though this 5 sometimes
after o number of court appearances and even
after the hearing of some evidence.
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Woman's post-divorce
bid for another lump

sum fails

A former wife’s claim of poor legal advice and changed circumstances
fails to persuade the judge that she is entitled to a ‘second bite’

woman failed in her bid in a South-
AWestern Circuit Court to be paid an

additional lump sum following a
divorce based on consent between the parties
that was granted and the consent made a rule
of court in 2002. This in turn followed a
separation agreement in 1988.

The facts

The wife returned to court earlier this year
seeking an additional lump sum from Judge
Terry O’Sullivan, claiming she had received
inappropriate legal advice during the divorce
and that the circumstances had changed.

“Proper provision was made,” said the
husband’s counsel. “She consented.

“Now there is an application for a lump sum
order. The change in circumstances in fact is
very strongly in my favour. Mrs...’s
circumstances have improved since the
divorce. A direction was given by the court to
go into my client’s accounts. There is no
explanation given as to why this was not dealt
with at the divorce stage.”

The case was then referred to the county
registrar for an examination of bank
lodgements and invoices. He found the
lodgements during the period in question did
not reflect the entire proceeds received by the
husband’s business.

“He was only asked to look at the source of
lodgements in two accounts. He went outside
that,” said the husband’s counsel. Judge
O’Sullivan said he took the lodgements
evidence as a given.

The husband’s counsel said the county
registrar had also sought documentary
evidence from the wife on payments for
counselling for the children of the marriage.
“We got receipts only this morning, unsigned,
which indicate that the two children attended
this person on dates when the son was in
America. It troubles me. The person who
gave the receipts engages in something called
Ki-esh. It is not psychological counselling as
I understand it. Did it take place at all? Is it
serious counselling? Mr... has married in the
meantime which may affect the orders that
might be made.”

He agreed with the judge when he said:
“Your argument is that Judge Moran’s
decision in 2002 essentially bolts the door on
anything else.”

The husband gave evidence that the couple
had separated in 1988. The house was sold
and the proceeds divided equally and they
each received £13,500. He received social
welfare and then worked in England for a year
or s0.

The children lived in a town in the south-
east with their mother who “took up with
another fellow”. The children got on well with
him and addressed him as “dad”, and he did
not see much of them after that. He paid no
maintenance between 1988 and 1996. He
started a relationship with the woman who
was now his wife.

The wife later applied for maintenance from
him. In 1996 maintenance was fixed in the
District Court at £20 per week per child which
was varied in 1999 to £40 each. When the
older child was no longer dependent it went

Judgments / Second bite
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‘What are judges
fr da? Become
inguisitors like
French judges?
To what exient
does the court
o behind the
consent?’

up 1o £30 for the ather child, He was offering
to increase this to + 100 for his daughter now
that she was in college. He had had more
contact with the children from the mid- 1 9%05
omwards,

Hiz former wife had lived with this other
man for several years and had had & child.
Then the relationship broke up. He was
married o someone else at the time of his
death,

[m 2002 he (the hushand | had an indwstrial
accident which ¢ost him much of the use of
hiz right hand and arm. He had married his
present wife a yvear ago and they had a
davghter of 12, He said their total assets,
including  their  home, were  waorth
* 310,000,

Asked if his circumstances had changed
gince 200Z, he said they were worse as a result
af the accident,

Asked by his former wife’s counsel if the
huzinesz had a cash element, he said there
uzed to be when some people did not have
cheque books but this was not the case now,

He ackmowledped he had been audited by
the Revenue Commissioners in 1995 or 1996,

Judgmenty / Second bite

“We had to pay £1,100 over a period, Cur
paperwork wasn't right, It wasn™t a very
comprehensive set of accounts,”

Asked how much his 2000 Mercedes had
cost he said, to laghter in the court, that he
did not know,

The ruling

Judge OFSullivan asked the wife's barrister
for guidance on the law concerning lump sum
orders after a divorce, ™1 must foous on vour
consent and blocking order. You knew there
was money coming into the business, Should
[ ignore what 1 might feel is proper provision
because of the consent™”

“There iz ne impediment in the Act to doing
&0, her counsel replied,

“Ehould a court, when itz making family
law orders, punish a person for making a poor
decision?” asked the judge.

“Prs... was told, and a very strong plea was
made, that she committed frawd and she was
told she was liable 10 go o jail because of
claims she had made to obtain an English

divorce, We have a
witness 1o that. 1 think
an explanation iz due
as  why we didn't
make an application in
2002 and we hawve
ome.”

“Thiz is a wvery
unusnal case and thess
are  wery important
questions,” said the
judge. “In faimess to
Judge Moran, it would
have come to him as a
consent. What are
judges to doT Become
ingquisitors like French
judges?  To  whar
extent does the court
g0 hehind the
congent? Do thew
send out their own
decountants’ Yo
can't say because he
decided it in & cerfain
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way it precludes a fresh application.”

The husband’s barrister said: “He has had a
few good years. He never breached any order
of the Court. Everything that went before has
been dealt with. The essence of this case
seems to be that because of what happened
between 1988 and 1996 he should be
penalised now.

“Mrs... has been most ruthless in pursuit of
my client. We have been dragged through the
figures on a wild goose chase that proved
nothing. It has been highly oppressive of my
client. Where is the money going to come
from? His only asset is the family home, co-
owned with his wife. He has another child.
Mrs...
works part-time, earning €30,000 a year. In

is the sole owner of her home. She

the light of today’s circumstances she is better
off than my client. He can only raise money by
mortgaging his home and disadvantaging his
child.”

The man’s second wife, who was also the
book-keeper for his business, gave evidence
of its affairs. It had one employee on a three-
day week, and turned over a profit of
€40,000.

A friend of the former wife said that, during
her divorce proceedings, he had been a
witness to a conversation with her then
solicitor who told her that, because she had
obtained an English divorce in 1992 without
fulfilling the residency requirements, she
could face a criminal prosecution. This had
devasted her.

The husband’s counsel said that in the High
Court recently Mr Justice Henry Abbott had
laid down a “catastrophe” as the benchmark
for changing an order made in granting a
divorce. There was no catastrophic change in
her circumstances.

Ruling against the wife’s application, Judge
O’Sullivan recalled that a divorce had been
consented to in 2002. Under the terms of the
1988 separation agreement the family home
had been sold. Mr... agreed to pay
maintenance but had not adhered to this.
“Unfortunately there was a lack of support for
the children until 1996 from when he paid
under court order.

There was not much emotional or other
support for Mrs... at this time. This is

something I would ordinarily take into account
in making proper provision.

“She had her own life. The reason she
sought a divorce in 1992 was to try to
regularise her own position. If 1 were
approaching this matter de novo 1 would be
open to making financial adjustment orders in
favour of Mrs... .

“It has been suggested that she received
unfortunate legal advice from her then
advisers, that she would face criminal
sanction. Having heard the evidence I’'m not
satisfied with it. It must have been given in
October 2001 or when the defence and
counter-claim was filed, which made no claim
for financial relief. I'm satisfied that at the
time of the hearing there was no unfair duress.
So if she wished to make a claim for financial
relief she should have done so and she did not.

“If T were to interfere now I would have to
do so on the basis of something that happened
since. If anything circumstances are somewhat
better for her and somewhat worse for her
husband.

“He has an injury. He has obligations now
that he did not have in 2002. There is nothing
catastrophic, as Mr Justice Abbott put it.”

“My client’s circumstances have changed
for the worse,” her counsel said. “She had to
take out a mortgage to repay her sister
€100,000 she borrowed to support herself and
the children.

“Her sister was not pressing her for it, but
has now fallen on hard times.”

“We were told in 2005 she owed €20,000 to
her sister,” the husband’s counsel said.

“You all know what my decision is,” Judge
O’Sullivan said. “If you want to make a fresh
application I can make a ruling that this does
not bar an application arising from the
mortgage [on the wife’s home]. I’'m not happy
that you substitute one debt for another. She
didn’t owe the sister €20,000. I would need to
be very strongly convinced that the mortgage
was required.”

Following a brief adjournment, he said a
fresh application could be brought but he
warned:

“It will have to be a de novo application.
Whoever wins this motion will get their costs
from the other side.”

Judgments / Second bite

‘Whoever wins
this motion will
get their costs
from the other
side’
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‘I never divorced
my wife. I never
gave Ms... a ring.
I was never
engaged to Ms...’

Judgments / High Court

Man fails to halt
former partner taking
case over assets

When two people have lived together for 27 years and are lawfully
married but not to each other what constitutional standing does their
relationship have when things fall apart? The High Court considers

an unusual but pivotal case

man separated from his partner of 27
Ayears failed in a High Court bid
before Mr Justice Henry Abbott to
halt an action by the woman on the basis that
the couple had been engaged. She was
seeking a portion of his assets while he was

claiming there could not have been an
engagement.

The facts

The man argued that as they were both
lawfully married to other people during the
time they lived together, they were prohibited
by Irish law and the Constitution from being
engaged to each other, so her action was
frivolous and vexatious and should be
dismissed.

The woman'’s barrister said the engagement
was lawful as they had lived together for
many years and had three children. Both their
names appeared on the deeds to property and
shares. When the relationship broke down the
woman was anxious to regularise all
outstanding issues between herself and Mr....
This included, she argued, her legal right to
some of the assets of the relationship. Thus
she was applying to the High Court to
determine her interest in these properties.

All her client had to do, she said, was
establish a cause of action.

She added: “Breach of promise has been

done away with by the 1981 Act and my
client’s action was to sort out the conse-
quences of a long-standing relationship.”

Furthermore she argued that her client
would be prejudiced if the judge did not allow
her claim as she would be deprived from
certain presumptions afforded under the 1981
Act and Section 44 of the Family Law
(Divorce) Act 1995 such as that of the
doctrine of advancement.

The man, who represented himself, said the
main difference between Ireland and England
was that Ireland had a Constitution within
which special emphasis was placed upon the
family. Therefore, he argued, Mr Justice
Abbott could not rely upon the position of the
English courts on the rights of engaged
couples as they did not have to constrict their
views to a Constitution.

He emphatically denied that an engagement
had ever occurred.
(Divorce) Act gives rights to those people
who are legitimately engaged. I never

“The Family Law

divorced my wife. I never gave Ms... aring.
I was never engaged to Ms...,” he stated.

In the UK, he argued, the courts had
decided again and again on grounds of public
policy that married men were not entitled to
become engaged to unmarried women and
that Ms...’s claim against him should be
dismissed on similar grounds.

He referred to Mr Justice Peter Kelly’s
judgment in Ennis v Butterly where it was
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held thar “agreements, the consideration for
which is co-habitation, are incapable of being
enforced”.

The ruling

Mr Justice Abbott was disturbed tha if he
allowed the woman’s claim he mighe fetter the
man’s wife from making a proper claim over
marital assets. Mr... agreed that thizs was
indeed a most trouklesome situation and that
it was further reason for the judge to strike out
the claim against him. Should the judge allow
the claim, he added, it would he tantamonnt 10
condoning bigamy as a married person could
not become engaged 1o another person while
grill marmried.

He concluded that the court owed a duty to
examing all evidence when assessing whether
a party had a cause of action or not but in this
case an agreement to marry between people
already married was unenforceable under
Irizh law,

Mr  Justice Abbott, in reserving his
ndgment, stated: “In nearly every action there
are nearly always unsustainable allegations.
The court has o determine where the
substantially sustainable allegations are.
There is a further issue in this case as 1o
whether the court should proceed without due

notice to Mr,.."s present legal wife as her
legal rightz are the ones antecedent and
superior 1 all positive law,”

He added that the more “pragmatic and
utilitarian™ considerations of Aricle 41.2.1
and 2 should mederate the highly principled
statement foumd in Article 41.1 of the
Constitution. He was therefore willing 1o
find that the principles established by
Mr Justice Kelly in Ennis v Butterly might
not prevent Ms... from establishing a case
against Mr,...

Ms... was looking to regularize her
property arrangements with Mr.., and the
court would have to take into account the
children’s interests,

The judge alzo relied on the Supreme Court
decision in Swpermacs feeland Limired awd
Patrtck MeDonaeh (Plainiizl and Katesan
(MNaasp  Limlted  and  Pairick Sweener
(eferdanis) to refute Mr,. s argument that
the woman's claim was frivolous and
vexatious and should be struck out.

He found: “[Mr...] does not clear the
difficult burden of proof to establish a right 1o
have a dismissal for abuse of process in the
light of the common procreative history of
[the couple] and the activities associated
therewith.”

Mr Justice Abbo will decide the merits of
the claim at a future date.

Judgmenty £ High Courf

57



family law matters

Opinion and Analysis / Mediation

More disputes could
go to mediation

Up to 1,500 couples used the
Family Mediation Service in 2006
to resolve their disputes which
compares with more than 27,000
who went to the District and
Circuit Court. Karen Erwin,
president of the Mediators Institute
of Ireland, outlines measures that
could increase use of the service
in family law

ediation is a process in which an
impartial and independent third
party facilitates communication

and negotiation and promotes voluntary
decision-making by the parties to a dispute to
assist them to reach a mutually acceptable
solution. The parties to any dispute or conflict
may agree to use mediation although it has
traditionally been associated with families
experiencing separation or divorce.

Benefits of mediation

In family cases parties choose mediation
rather than litigation as it can be less daunting
to them and they retain control of the process
and outcome. With the assistance of the
neutral mediator, the parties can arrive at
agreements that have been individually
tailored by themselves to their own and their
family’s needs — this gives a flexibility that is
not available through litigation. The process is
also quicker and more cost effective than
proceeding through the courts.

The balanced interests of all family
members can be achieved by using mediation.
In arriving at agreement the parties can plan
how to move forward after separation, which
enables family members to start the process of

their the

developing
restructured family unit. Mediation enables

relationships in

both parents and, where appropriate, the
children, to have an input into and to agree
how the children can continue to have a
meaningful life and relationship with both
parents. Parents can come to agreements
where their living arrangements facilitate that
relationship.

Mediation’s real benefit is that it encourages
the parties to work together for the common
good of themselves and their families.

This enables the parties to take control of
their futures and their future relationship and
can help them to move on more quickly than
if they had been to court. It can be by far a less
fraught experience for all parties than the
route through the litigation process.

Awareness of mediation

There is an apparent lack of awareness on the
part of parties and their advisers of the
availability of mediation, how it works and
the benefits it can bring over litigation. One of
the best ways to get this information across is
through solicitors, who are usually the first
port of call for couples wishing to separate.
Although solicitors are obliged by statute to

‘The balanced
interests of all
family members
can be achieved
by using
mediation’
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sugeest mediation o separating couples,
many are unfamiliar with the process or of
the benefits that it can bring — they  may
even view it as competition.

What they may not realize is that they
could and should continue 1o advise their
clientz on their rights both before and during
the  mediation.  Mediators  strongly
recommend that the parties take advice from
their lawwvers hefore commencing the
mediation and on the legalities of the
mediated agreement before it is signed.

There meeds o he a public awareness
campaign of the availability of mediation,
what it iz, how it works and why it is a better
opticn than lirigation,

One of the fundamentals of mediation is
that it is a voluntary process and it is from

Capiniom and Analiy 7 Mediation

this that it derives much of its strength. Some
commentators favour mandatory mediation
but o most mediation expents this is not
appropriate and could be counter productive,

One option to increase the use of mediation,
however, would be to have a mandatory
information session.

Thiz ¢an take wvaricus forms including a
midel where the mediator, who would act in
the event of the parties wishing 1o procead,
wollld conduct the information session,

Confidence in the mediator

It is werv important that mediators are
appropriately gqualified and trained to 3 high
standard, that there is continuing professional
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development; and that their professional
practice is properly regulated.

The Mediators Institute of Ireland (the MII)
recognises the importance of the need for the
public and other professionals to have full
confidence in the standards of its mediators
and has just finished a complete review of all
of its requirements for the training and
assessment of mediators together with rules
for ongoing practice requirements including
adherence to the Code of Ethics. It has also
introduced revised complaints, disciplinary
and appeal procedures.

The MII believes its accredited mediators
are up to international standards and that there
can be confidence in them.

Family mediators are available both
publicly, through the Family Mediation
Service (FMS), or privately. There is no
charge for the publicly funded mediator but
there may be waiting lists depending on the
location. Private mediators can be found
easily on the MII website (www.themii.ie)
where the parties or their advisers can access
professional information about the mediator
to inform their choice.

Due to competition law there is no
information on fees available but it will
usually be based on an hourly rate.

In the FMS, the practice is to conduct the
mediation over a number of one-hour sessions
with the parties. In a private mediation this
will depend on the mediator, the issues and
the parties.

More public sector funding should be made
available to employ more mediators.

Confidentiality

Confidentiality is a core principle of
mediation and to feel confidence in the
process, the parties must be satisfied that
the
confidential even if the mediation is not
successful and the case will appear in court.

The entitlement to confidentiality in all

mediators  will keep information

mediations should be enshrined in law. It is
important to note though that an exception to
confidentiality may arise if risk to a child is
disclosed during the process.

Preserving anonymity: a draft protocol for family law reporting

Enforcement

The enforceability of mediated agreements is
often of concern to solicitors and their
clients.

At present an agreement arrived at in
mediation may be binding on the parties
depending on what they agree.

Some parties want a separation agreement to
ground an application for divorce.

Some may just want their parenting plans
written up for their own use.

Given that the courts have the discretion to
amend any agreement in family proceedings,
there should be a provision that an agreement
arrived at in family mediation is binding on
the parties if they so choose. To satisfy the
court the parties would either have to have
been advised by their solicitors on their rights
or declare that they had such an opportunity
but declined.

A statutory provision recognising the
enforceability of mediation agreements could
speed up the enforcement process rather than
the parties having to rely on a breach of
contract action, which is the case at present.

Conclusion

Mediation is the preferred process for the
resolution of family disputes given its non-
adversarial approach, its concentration on the
future and well-being of all in the family, and
the retention of control of the dispute within
the parties.

To increase the use of mediation the
following measures are necessary:

* mediators should be trained to a
high standard and be regulated by
a professional body like the MII;

» there should be an awareness campaign
about mediation for both the public and
solicitors;

* mediation should remain a voluntary
process and that, together with the
confidentiality protection provisions,
should be enshrined in law;

e agreements arrived at in family

mediation should be recognised by the

courts and directly enforceable.

‘Parties choose
mediation as it
can be less
daunting to them
and they retain
control of the
process and
outcome’
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